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L 

PLEADINGS, DOCKET ENTRIES AND 
OTHER PAPERS. 

1411 Filed August 11, 1952 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Civil Action No. 3559-’52 

Mabel W. Wiseman, 3206 Wisconsin Avenue, N.W., 
Washington, D. C., Plaintiff 

vs. 

Eugene M. W'iseman, Potomac Park Apartments, 
510-21st Street, N.W., Washington, D. C. 

and 

Betty Burge, Potomac Park Apartments, 

510-21st Street, N.W., Washington, D. C., 
Defendants 

Complaint for Absolute Divorce on the 
Grounds of Adultery 

Comes now the plaintiff, Mabel W. Wiseman, for grounds 
of her complaint and respectfully shows to this Court as 
follows: 

1. Plaintiff is a citizen of the United States of America 
and has been a resident of the District of Columbia since 
July 13, 1944. 

2. The defendant, Eugene M. Wiseman, is a citizen of 
the United States of America and has been a resident of 
the District of Columbia since July 13, 1944. 
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3. Upon information and belief, defendant, Betty Burge, 
is a citizen of the United States of America and is a 
resident of the District of Columbia. 

4. Plaintiff and defendant were lawfully married on the 
24th day of September, 1939 in Franklin, Kentucky. 

5. There is no issue of the aforesaid marriage. 

6. Since January 1, 1952, the defendant, Eugene M. 
Wiseman, has committed many acts of adultery with the 
defendant, Betty Burge, at 510-21 st Street, N.W., 
3636-16th Street, N.W., and various other places in and 

about the District of Columbia, in that since said 
1412 date defendant, Eugene M. Wiseman, on numerous 
occasions at the aforementioned places, has engaged 
in sexual intercourse with the defendant, Betty Burge. 

7. That on or about 9:50 p.m. on August 3, 1952, at 
510-21 st Street, N.W., in the District of Columbia, the 
defendant Eugene M. Wiseman committed acts of adultery 
with a female unknown to the plaintiff, in that at the afore¬ 
said time and place the defendant, Eugene M. Wiseman, 
engaged in sexual intercourse w r ith a female unknown to 
the plaintiff. The plaintiff has made every effort to 
identify said female, but has been unable to do so. 

8. That said acts of adultery between the defendant, 
Eugene M. Wiseman, and defendant, Betty Burge and a 
female unknown to the plaintiff, were committed without 
the consent, connivance, condonation, privity, permission 
and procurement of the plaintiff herein. 

9. That since learning of the said acts of adultery by the 
defendant, the plaintiff has not cohabited with the 
defendant, Eugene M. Wiseman. 

Wherefore, the plaintiff prays that a decree be entered 
herein granting to her an absolute divorce from the 
defendant, Eugene M. Wiseman, on the ground that said 
defendant has committed adultery and for payment of 
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temporary and permanent alimony, counsel fees and for 
such other and further relief as to this Court may seem 
just and proper. 

Mabel. W. Wiseman 
Mabel W. Wiseman 

James G. Boss 
James G. Boss, 

Attorney for Plaintiff 
917-15th St., N.W. 

Washington, D. C. 


District of Columbia, ss : 

Mabel W. Wiseman, being duly sworn, on oath, deposes 
and says that she has read the foregoing complaint by 
her subscribed and knows the contents thereof and that the 
facts herein stated are true as she verily believes. 

Mabel W. Wiseman 
Mabel W. Wiseman 


Subscribed and sworn to before me this 6th day of 
August, 1952. 


? ? ? ? ? 

Notary Public 


• ••••••••• 


1413 Filed August 15, 1952 

Answer to Complaint for Absolute Divorce on 
Grounds of Adultery, with Counterclaim 

Comes now defendant, Eugene M. Wiseman, and for 
answer to the complaint: 

1. Admits the allegations of paragraph 1. 

2. Admits the allegations of paragraph 2. 

3. Is without knowledge to admit or deny the allegations 
of paragraph 3 with respect to Betty Burge’s citizenship, 
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but on information and belief denies that she is a resident 
of the District of Columbia. 

4. Admits the allegations of paragraph 4. 

5. Admits the allegation of paragraph 5. 

6. Denies the allegations of paragraph 6. 

7. Denies the allegations of the first sentence of para¬ 
graph 7, and as to the allegations in the second sentence of 
said paragraph has no knowledge concerning the efforts, 
if any, which plaintiff has made to identify the lady who 
was visiting in his apartment on August 3, 1952. 

8. Denies the allegation of paragraph 8. 

9. Denies the allegation of paragraph 9 with respect to 
adultery, and admits that plaintiff has not cohabited with 
defendant since November 1951. 

1414 Counterclaim 

(To declare invalid a separation agreement 
for fraud, duress, and breach of contract.) 

For his counterclaim against plaintiff defendant 
Eugene M. Wiseman states that: 

1. Commencing in 1947 plaintiff began to falsely accuse 
defendant of adultery, and has continued to falsely accuse 
him to this date. 

2. In December 1951 plaintiff began to put into operation 
a fraudulent scheme to secure for herself all right, title 
and interest in the property of defendant and the property 
held jointly by plaintiff and defendant. 

3. Thereafter, in the absence of defendant from 
Washington, D. C., on official business, plaintiff took 

further steps to carry out the aforesaid fraudulent 

# 

scheme. 
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4. Prior to defendant’s return to Washington, D. C., 
plaintiff converted to her sole use or benefit, or secreted, 
all property in their joint names or in the name of 
defendant alone. 

5. On defendant’s return to Washington, D. C., plaintiff 
barred defendant from their home, denied defendant the 
possession of his personal property, and filed suit for sep¬ 
arate maintenance charging him with adultery, cruelty, and 
refusing to support her. 

6. In furtherance of plaintiff’s fraudulent scheme she 
maliciously attempted to have defendant removed from of¬ 
ficial and social positions and harassed and embarrassed 
him in other ways. 

7. By fraud and duress plaintiff procured a separation 
agreement from defendant giving her approximately 85% 
of the value of their joint property and the property of 
defendant alone, and $100.00 per month. A copy of this 
agreement is attached hereto and marked Defendant’s Ex¬ 
hibit I. 

8. By the terms of this agreement plaintiff and defendant 
agreed “not to do or say anything, directly or indirectly, 
to harass, annoy, vex or oppress the other; to refrain from 
visiting the other; to refrain from visiting the other except 
with the consent and permission of the other; and so far 

as possible to establish and maintain such attitude 
1415 and relationship toward the other as will produce 
accord between the two parties.” 

9. Since the agreement defendant has in every way faith¬ 
fully fulfilled the obligations imposed upon him by the 
agreement and has several times attempted to effect a re¬ 
conciliation with plaintiff, but his efforts have been un¬ 
availing. 

10. Since the date of the agreement plaintiff has con¬ 
tinued her harassment of defendant, contrary to the pro¬ 
visions of the agreement. Specifically, on the night of 
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August 3, 1952, plaintiff, accompanied by two private de¬ 
tectives and two other persons, forcibly and unlawfully 
broke into defendant’s apartment and refused to leave until 
defendant summoned the police. 

Wherefore, defendant demands that the separation 
agreement be declared invalid, that all instruments exe¬ 
cuted pursuant to the terms of such agreement be delivered 
up for cancellation, that plaintiff execute all documents 
necessary to put the parties in their former positions, that 
an accounting be had, and for such other relief as to the 
Court may seem just and proper. 

Eugene M. Wiseman 
Eugene M. Wiseman 

Irving G. McCann Defendant 

Irving G. McCann 

B. H. Dorsey 
Benjamin H. Dorsey 
Attorneys for Defendant 
1025 Connecticut Avenue 
Washington 6, D. C. 

RE 4703 

District of Columbia, ss: 

Eugene M. Wiseman, being duly sworn, on oath deposes 
and says that he has read the foregoing answer and counter¬ 
claim by him subscribed and knows the contents thereof and 
that the facts herein stated are true as he verily believes. 

Eugene M. Wiseman 
Eugene M. Wiseman 

Subscribed and sworn to before me this 15th 
day of August, 1952. 

Virginia S. Breen 
Notary Public 
My Commission Expires 
April 14,1956 


A 


s 


1417 Defendant's Exhibit No. L 

Filed Aug. 15, 1952 
AGREEMENT 

This Agreement made this 10th day of March, 1952, by 
and between Mabel W. Wiseman of Washington, D. C., 
hereinafter called “wife” and Eugene M. Wiseman of 
Washington, D. C., hereinafter called “husband”, 

WITNESSETH: 

Whereas, the parties hereto are citizens of the United 
States of America and residents of the District of Colum¬ 
bia, and 

Whereas, the parties hereto were lawfully married on 
the 24th day of September 1939 in Franklin, Kentucky, and 
Whereas, the parties have lived together as husband and 
wife until approximately January 1,1952, and 
Whereas, there -were no children of this marriage, and 
Whereas, for a considerable period of time past, differ¬ 
ences and difficulties have arisen between the parties hereto 
so that they are not now and have not been living together 
as man and wife and are now living separate and apart by 
mutual consent, and 

Whereas, action for separate maintenance was com¬ 
menced by the wife in the United States District Court 
for the District of Columbia on the 13th day of February 
1952, and 

Whereas, certain differences of opinion and questions 
have arisen as to the ownership of certain real estate, bonds, 
stocks, trusts and other personal property, and 
Whereas, the parties hereto are desirious of entering into 
an agreement for the adjustment of their respective prop¬ 
erty rights and thereby avoid the necessity of submitting 
such matters to the determination of a Court, 

Now, Therefore, in consideration of the premises and 
the mutual promises hereto and in final adjustment of their 
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respective property rights, the parties hereto agree as 
follows: 

1. The husband agrees that he will, immediately upon the 

execution of this agreement: 

1418 (a) Assign, transfer, release, quitclaim, deed and 

convey to the wife or her designee all of the hus¬ 
band’s right, title and interest in and to the real property 
known as 4625-5th Street, N. W., in the District of 
Columbia, 

(b) Assign, transfer, release, quitclaim and convey to 
the wife or her designee all of the husband’s right, title 
and interest in and to a certain trust-collateral note in the 
face amount of $4500 secured by 53 shares of capital stock 
in Adelphia Owners, Incorporated, relating to Apartment 
#31 at 1427 Chapin Street, N. W., in the District of 
Columbia. 

(c) Assign, transfer, release, quitclaim and convey to the 
wife or her designee all of the husband’s right, title and in¬ 
terest in and to 265 shares of stock in the First National 
Bank of Arlington, said stock having been heretofore regis¬ 
tered in the name of Eugene M. Wiseman and Mabel W. 
Wiseman. 

2. The husband does hereby: 

(a) Assign, transfer, release, quitclaim and convey all 
of his right, title and interest in and to all of the house¬ 
hold furnishings, goods, chattel, equipment, radio, tele¬ 
vision, now situated and located in premises at 4625-5th 
Street, N. W., in the District of Columbia, to the wife. 

(b) Assign, transfer, release, quitclaim and convey to the 
wife or her designee, any and all right, title and interest 
that the husband now has or ever had in 200 shares of stock 
in the First National Bank of Arlington, presently regis¬ 
tered in the name of Clara Upton. 

(c) Assign, transfer, release, quitclaim and convey to the 
wife or her designee any and all right, title and interest the 
husband now has or ever had in a certain Account in the 
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Washington Loan & Trust Company of the District of 
Columbia. 

(d) Assign, transfer, release, quitclaim and convey to the 
wife or her designee any and all right, title and interest 
that the husband now has or ever had in 200 shares of stock 
in Northrop Aviation Corporation registered in the name 
of Mabel W. Wiseman. 

(e) Assign, transfer, release, quitclaim and convey to the 
w’ife or her designee, any and all right, title and interest 
in and to 59 certificates of U. S. War Bonds, now in her pos¬ 
session, all in denominations having a face value of $25.00 
each. 

3. The wife does hereby: 

(a) Assign, transfer, release, quitclaim and convey to 
the husband, any and all right, title and interest which she 
now has or ever had in and to 35 shares of stock in the 
First National Bank of Arlington, now registered in the 
name of Eugene M. Wiseman. 

(b) Assign, transfer, release, quitclaim and convey to the 
husband, any and all right, title and interest which she now 
has or ever had in and to a certain Pontiac automobile now 
registered in the name of Eugene M. Wiseman. 

(c) Assign, transfer, release, quitclaim and convey and 
simultaneously deliver to the husband Forty-two (42) certi¬ 
ficates of U. S. War Bonds from their joint estate in the 

following denominations: 7 U. S. War Bonds, 
1419 having a face value of $25.00 each; 15 XJ. S. War 
Bonds, having a face value of $50.00 each; 20 U. S. 
War Bonds, having a face value of $100.00 each. 

4. It is agreed that each of the parties shall own, have, 
and enjoy, independently of any claim or right of the other 
all property of whatsoever kind, nature, or description, 
whether real, personal, or mixed, and wheresoever situate, 
now or hereafter owmed or held by him or her, specifically 
including such property as is herein distributed, assigned 
and conveyed under the terms of this agreement, with full 
power to him or her to dispose of the same during his or 
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her lifetime, as fully and completely in all respects and 
for all purposes as if he or she were unmarried. 

5. Each party covenants and agrees that he or she will 
from time to time upon the written request of the other, 
or of his or her legal representative, and without payment 
of any consideration other than actual out-of-pocket ex¬ 
penses, duly execute, acknowledge, and deliver any deeds 
or other instruments necessary, proper or desired, to bar, 
release, or extinguish dower, curtesy or other right, title or 
interest of any kind or nature which he or she may have in 
any property, real or personal, now owned or hereafter ac¬ 
quired by the other, wheresoever situate. 

6. Each party shall have full right to dispose of his or her 
property by last will and testament and codicils thereto as 
fully and completely in all respects and for all purposes as 
if he or she were unmarried. Each party hereto covenants 
and agrees to waive, release, and relinquish, and hereby 
waives, releases, and relinquishes any and all claims and 
rights that he or she may have had, may now have, or may 
hereafter acquire, (a) to share or participate in any capaci¬ 
ty or to any extent whatsoever in the estate of the other 
party by the latter’s death, whether by way of statutory 
allowance or distribution in intestacy, and/or (b) to act 
as executor or administrator of the other party’s estate; 
and/or (c) to take against any last will and testament 
and/or codicil thereto of the other, whether now or here¬ 
after executed; and/or (d) any and all other rights in the 
estate of the other rising in his or her favor under the laws 
of the District of Columbia or any State of the United 

States of America, or any other country. Separate 
1420 agreements of waiver under the laws controlling 

estates of decedents will be executed, acknowledged, 
and delivered upon written request of the other party, or 
his or her legal representative. 

7. The parties hereto agree that it shall be lawful for 
them respectively at all times hereafter to live separate 
and apart from each other, each to be free from the other’s 
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marital interference, control, and authority, each to be free 
from time to time to reside at such place and engage in such 
employment, business, profession, occupation or trade either 
may think proper, and each to have independent liberty 
and freedom of action and conduct as fully and in all re¬ 
spects as if respectively unmarried. 

8. Neither party shall seek to compel the other party to 
cohabit or dwell with him or her by any legal proceedings 
or otherwise. Each party hereto covenants and agrees not 
to do or say anything, directly or indirectly, to harass, 
annoy vex, or oppress the other; to refrain from visiting 
the other; to refrain from visiting the other except with 
the consent and permission of the other; and so far as 
possible to establish and maintain such attitude and rela¬ 
tionship toward the other as will produce accord between 
the parties. 

9. Each party hereto reserves the right to resort to a 
court of competent jurisdiction for the purpose of obtain¬ 
ing a divorce a vinculo. The other party will upon notice 
submit to the jurisdiction for the purpose of determining 
whether or not a divorce decree should be granted; it being 
understood and agreed that the party commencing such 
action shall give actual notice to the other party. In the 
event any such action is commenced, the plaintiff shall in¬ 
form the court of this Agreement. 

10. The husband likewise waives and relinquishes any and 
all property rights he may now have or hereafter acquire 
by virtue of the marriage to the wife in and to any and 
all property now owned by the wife or hereafter acquired 
by the wife. 

11. The husband agrees to pay to the wife for her support 
and maintenance the sum of $100.00 per month, payable on 

the first day of each and every month, until the mar- 
1421 riage between the parties is dissolved and the wife 
shall remarry. It is expressly understood and agreed 
that in the event the husband’s gross income shall exceed 
$8600.00 per year, the monthly payments for support and 


maintenance to the wife shall be increased by an amount 
sufficient to maintain the same ratio as presently exists be¬ 
tween the husband’s gross income and the amount above 
provided, i.e., $100.00. Such increase in the amount of sup¬ 
port and maintenance shall, at the option of the husband, 
be paid either in a lump sum within one month after the 
expiration of said calendar year, OR as an increase in the 
regular monthly payment for support and maintenance 
when such increase occurs. 

12. The husband agrees to immediately advise The Penn 
Mutual Life Insurance Company that policy #2637558 shall 
be modified to provide irrevocably that the wife shall be 
the beneficiary under said policy and he further agrees to 
keep said policy in full force and effect and that said policy 
shall remain in the possession of the wife, the designated 
beneficiary thereunder. 

13. The husband agrees that all claims arising under this 
agreement shall not be dischargeable in bankruptcy. 

14. Both parties hereby confirm the fact that they have 
each acted upon independent legal advice, and that said 
contract is the voluntary act of both parties, free from any 
undue influence or coercion. 

In Witness Whereof, the parties hereto have executed 
this Agreement on the 10th day of March in the year first 
above written. 

/s/ Eugene M. Wiseman 
Eugene M. Wiseman, 
Husband 

/s/ Mabel W. Wiseman 

Mabel W. Wiseman, Wife 

Witness : 

/s/ I. H. Wachtel 
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Filed Sep. 24, 1952 

Plaintiffs Reply to Defendant's Counterclaim 

Comes now the plaintiff, Mabel W. Wiseman, by her at¬ 
torney, James G. Boss, and replying to the Counterclaim of 
the defendant, Eugene M. Wiseman, alleges as follows: 

1. Denies each and every allegation contained in para¬ 
graphs 1, 2, 3, 4, 6, 7, 9 and 10 of the Counterclaim of the 
defendant, Eugene M. Wiseman. 

2. Denies each and every allegation of paragraph 5 of the 
Counterclaim of the defendant, Eugene M. Wiseman, ex¬ 
cept that the plaintiff admits that she filed a suit for sep¬ 
arate maintenance. 

Affirmative Defense to Counterclaim 

The facts alleged in the Counterclaim fail to state a claim 
upon which relief can be granted. 

1430 Wherefore, the plaintiff, Mabel W. Wiseman, re¬ 
spectfully demands Judgment dismissing the Coun¬ 
terclaim of the defendant, Eugene M. Wiseman, together 
with such other relief as to this Court may seem to be 
just and proper. 

Mabel W. Wiseman 
Mabel W. Wiseman 
Plaintiff 

James G. Boss 
James G. Boss 

Attorney for Plaintiff 
917-15th St., N. W. 

RE-5315 

District of Columbia, ss : 

Mabel W. Wiseman, being duly sworn, on oath, deposes 
and says that she has read the foregoing reply to defend¬ 
ant’s Counterclaim by her subscribed and knows the con- 
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tents thereof and that the facts herein stated are true as 
she verily believes. 

Mabel W. Wiseman 
Mabel W. Wiseman 

Subscribed and sworn to before me this 23rd day of Sep¬ 
tember, 1952. 

Lucien V. Preedle 
Notary Public 

• ••••••*•• 

1479 Filed Jan. 12,1953 

Order 

Plaintiff’s motion for judgment on the pleadings and de¬ 
fendant Wiseman’s motion for preliminary injunction and 
other relief were heard in open court the 7th day of Jan¬ 
uary, 1953, at which time the arguments for and against 
said motions w’ere presented by counsel for plaintiff and 
defendant. 

The Court being now fully advised in the premises, it is 
by the Court this 12th day of January, 1953, 

Ordered, that plaintiff’s motion for judgment on the 
pleadings is denied without prejudice; that defendant is 
authorized and directed to file forthwith an amended coun¬ 
terclaim, and the plaintiff is authorized and directed to 
reply to said counterclaim within four days after service. 

H. A. SCHWEINHATJT 

Judge 

1480 Filed Jan. 13,1953 

Amended Counterclaim 

(To declare invalid and to set aside an Agreement, on the 
grounds of fraud, duress, and breach of contract.) 

For his counterclaim against plaintiff defendant Eugene 
M. Wiseman states that: 
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1. From their marriage in September 1939 to January 
1952, plaintiff and defendant through their joint efforts, 
savings, and wise investments accumulated approximately 
$50,000 'worth of real and personal property. 

2. Commencing in 1947 plaintiff began to falsely accuse 
defendant of adultery and has continued to falsely accuse 
him to this date. 

3. In 1951 plaintiff began to put into operation a fraudu¬ 
lent scheme to secure for herself the physical possession, 
title, and sole ownership in and to the property of defend¬ 
ant and the property held jointly by plaintiff and defendant. 

4. In furtherance of this scheme to defraud defendant 
as aforesaid— 

(a) Plaintiff on or about June 1951, when defendant pur¬ 
chased 200 shares of aircraft stock in his name, insisted 
that he call the broker and have it put in her name; 

(b) At some time in 1951 plaintiff -without the knowledge 
or consent of defendant transferred all of their Gov- 

1481 ernment bonds from a safety deposit box in Bruceton, 
Tennessee, to Washington, D. C.; 

(c) Plaintiff continuously nagged defendant until in De¬ 
cember 1951 he transferred $15,000 worth of stock in the 
First National Bank of Arlington (Va.) from his name to 
their joint names; 

(d) In December 1951 plaintiff closed out their joint 
checking account in the sum of $1,695 and opened a sav¬ 
ings account in her name in the sum of $1,637.17, without 
the knowledge or consent of defendant; 

(e) In December 1951 two or three $100 bonds disap¬ 
peared from their bedroom dresser and defendant never 
saw them again until the property settlement on March 
10,1952; 

(f) Before defendant left Washington on January 1, 
1952, plaintiff induced him to turn over more than $200 of 
his latest salary check to her; 

(g) On January 1,1952, plaintiff drove to the depot with 
defendant and induced him to turn over to her his keys to 
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the automobile, which was registered in his name, on the 
representation that she hadn’t brought her keys with her; 

(h) In December 1951 or January 1952 plaintiff delivered 
to her attorney, I. H. Wachtel, Esq., of the New York bar, 
all of the stocks, bonds, and securities owned by defendant 
or jointly by plaintiff and defendant; 

(i) On January 5, 1952, plaintiff’s said attorney wrote 
to defendant, who was then absent from the city on official 
business in Atlanta, Georgia, stating that plaintiff “has 
consulted this office” and “has sought advice as to the 
course of conduct she should pursue.” He further wrote, 
“We have advised Mrs. Wiseman to bar you from access 
and deny you entry at 4625 Fifth Street, Northwest, where 
she is residing, and accordingly, all of the locks on the 
above premises are being changed. We suggest on your 

return to Washington you make arrangements to re- 
1482 side elsewhere until we can come to a satisfactory ad¬ 
justment of this situation.” 

The aforesaid address was the home of plaintiff and de¬ 
fendant and belonged to both of them. 

Mr. Wachtel stated in his letter to defendant that “no 
legal action will be taken in connection with this matter” 
but made a “formal demand” on defendant “for the sup¬ 
port and maintenance of vour wife in the sum of $5,000 a 
year, payable immediately in equal weekly installments.” 

(j) On defendant’s return from Atlanta plaintiff refused 
to permit him to occupy his home, hid the automobile, and 
refused defendant both the use and possession of it until 
after the separation Agreement was signed on March 10, 
1952; 

(k) On February 13, 1952, shortly after defendant’s re¬ 
turn to Washington, plaintiff filed suit (Civil Action 670 l 52) 
for separate maintenance against defendant, while she and 
her lawyer held possession of all his cash, securities, real 
and personal property, and did not return to defendant any 
of said property or dismiss this action until after the said 
Agreement was signed on March 10, 1952; and 
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(1) All of these aforesaid acts were committed by plain¬ 
tiff and her counsel while plaintiff was employed by the 
Federal Government at a salary, base pay, of $4,300, which 
she continued to draw until at least September 26, 1952. 

5. By depriving defendant of his home, his cash, his se¬ 
curities, and his automobile; by threatening to injure him 
in his social and business relationships; and by filing the 
aforesaid suit against him while withholding from him the 
means to pay for necessary legal services, plaintiff and her 
counsel forced defendant against his will to enter into the 
said separation Agreement of March 10, 1952; and said in¬ 
strument was not executed by him as his free and volun¬ 
tary act, but was executed under the compulsion and duress 
of plaintiff and her counsel, I. H. Wachtel, Esq., of the 
New* York bar. 

1483 6. For over a month after his return to Washing¬ 

ton defendant resisted the pressure brought to bear 
upon him by plaintiff and her counsel and sought on numer¬ 
ous occasions to effect a reconciliation with his wife. 

7. Finally, on March 10, 1952, despite the protest of his 
then counsel Benjamin H. Dorsey, Esq., defendant con¬ 
sented to sign said separation Agreement on the false and 
fraudulent representation by plaintiff that if defendant 
would execute said instrument she would consent to a re¬ 
conciliation and the restoration of conjugal rights; the said 
false and fraudulent representation and inducement made 
and offered by plaintiff to defendant, with intent to deceive 
him, was believed and acted upon by defendant to his in¬ 
jury by executing said Agreement, and that said represen¬ 
tation was false, but w r as acted upon by defendant in ig¬ 
norance of its falsity, and in the reasonable belief that it 
was true. 

8. Between March 10 and August 3, 1952, defendant at¬ 
tempted to secure a reconciliation with plaintiff “probably 
fifty times”; and plaintiff refused to be reconciled because 
“she had received the kind of settlement she wanted. She 
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didn’t care anything about me any longer. She was through 
with me and I might as well forget it.” 

9. The said Agreement of March 10,1952, was previously 
filed herein as Exhibit 1 of the Counterclaim of defendant, 
and by reference is made a part of this Amended Counter¬ 
claim. 

10. By reason of the fraudulent representation of plain¬ 
tiff that she would consent to a reconciliation and the re¬ 
storation of conjugal rights with defendant if he would exe¬ 
cute the Agreement defendant did execute said Agreement 
and transferred and assigned to plaintiff approximately 
$44,000 worth of their joint real and personal property as 
enumerated in said Agreement, and covenanted to pay 

plaintiff $100 per month until she remarried, and ir- 
1484 revocably assigned to her and agreed to keep in force 
for her a $10,000 twenty-year endowment life insur¬ 
ance policy on his life. 

11. Defendant faithfully and fully performed each and 
every covenant made by him in said Agreement, including 
an advance payment on his obligation of August 1, 1952, 
until after plaintiff had breached the Agreement and broken 
her covenants as hereinafter enumerated. 

12. From March 10, 1952, to the present time, plaintiff 
has broken her covenants in paragraphs 7, 8, and 9 of the 
Agreement, voided the considerations for said Agreement, 
and in effect has admitted that said Agreement was secured 
by fraud and duress and is unenforceable, as evidenced by 
the fact that she has: 

(a) Personally and in the company of others spied upon 
the defendant in his apartment and on his goings and 
comings therefrom and thereto, in violation of paragraph 7; 

(b) Employed detectives on July 13,1952, on “a contract 
basis” and paid them “a lump sum ... until we got proper 
evidence” to spy upon defendant’s home and privacy, in 
violation of paragraph 7; 

(c) Surreptitiously secured a key to defendant’s apart¬ 
ment, entered and ransacked his apartment with her detec- 
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tives, and gave the key to her detectives for such use as 
they desired to make of it, in violation of paragraph 7; 

(d) Broken into defendant’s home and with four other 
persons forced her way into his apartment, in violation 
of paragraphs 7 and 8; 

(e) Taken from defendant’s apartment personal pictures 
which she and her counsel refused to return when demand 
was made upon them, in violation of paragraphs 7 and 8; 

(f) Harassed, annoyed, vexed and oppressed defendant 
by telephoning and talking to him, his boss, his friends, 
his business associates and his fraternal associates, and 
by making false accusations and derogatory remarks to 
them about him, in violation of paragraph 8 ; 

1485 (g) Attempted to oppress defendant by filing this 

action asking for alimony, attorney’s fees, and costs, 
and in failing to inform the Court of the existence of this 
Agreement, with intent on her part to ruin defendant 
financially, in violation of paragraphs 8 and 9; 

(h) Threatened and sought to browbeat defendant on 
November 22, 1952, into dismissing his Counterclaim, and 
further threatened and oppressed him by assisting in 
organizing a minority group of stockholders in the First 
National Bank of Arlington for the purpose of removing 
him and as many of his associates as possible from the 
Board of Directors of said Bank by voting the stock, 
secured from defendant by fraud and duress, at the annual 
meeting on January 27, 1953, in violation of paragraphs 
8 and 9; 

(i) Threatened on November 22, 1952, to waste and de¬ 
stroy the assets received by her through said Agreement 
rather than to restore any part thereof to defendant if 
ordered so to do by the Court, in violation of paragraphs 
8 and 9; 

(j) Threatened on November 22, 1952, to make a public 
announcement to the stockholders of the aforesaid Bank 
about plaintiff’s and defendant’s domestic troubles if de- 
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fendant did not withdraw his charges of fraud and duress 
against her, in violation of paragraphs 8 and 9; and 

(k) Filed an affidavit herein falsely charging members 
of the Board of Directors of the First National Bank of 
Arlington with misconduct and with participating in this 
lawsuit; and that said false allegations were made by her 
for the purpose of oppressing and injuring defendant, in 
violation of paragraphs 8 and 9. 

13. Plaintiff and her attorney, I. H. Wachtel, Esq., have 
from December 1951 to the present time sought to win their 
objectives by illegal and unethical means, to wit: 

(a) The assumption by I. H. Wachtel of the pre- 
1486 rogatives of a member of the bar of the District of 
Columbia in consulting with and advising plaintiff, 
and in writing to and making demands upon defendant; 

(b) The assumption by I. H. Wachtel, Esq., of the powers 
of the Court in enjoining defendant from entry and occu¬ 
pancy of his home, and in impounding and holding the 
property of defendant without his consent; 

(c) The holding by plaintiff and her said attorney of 
all of defendant’s property until he executed said Agree¬ 
ment; 

(d) Filing a suit for separate maintenance against de¬ 
fendant, while holding his property and his means for 
defending said suit; 

(e) The unlawful breaking and entering of defendant’s 
apartment by plaintiff and her detectives on August 3,1952; 
and 

(f) Plaintiff’s threats against defendant and the officers 
and directors of the First National Bank of Arlington to 
force defendant to dismiss his counterclaim herein. 

Wherefore, defendant demands that the separation 
Agreement be declared invalid, and that all instruments 
executed pursuant to the terms of such Agreement be de¬ 
livered up for cancellation, that plaintiff execute all docu¬ 
ments necessary to put the parties in their former positions, 
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that an accounting be had, and for such other relief as to 
the Court may seem just and proper. 

Eugene M. Wiseman 
Eugene M. Wiseman 
Defendant 

Irving G. McCann 
Irving G. McCann 

Benjamin H. Dorsey 
Benjamin H. Dorsey 
Attorneys for defendant 
1025 Connecticut Avenue 
Washington 6, D. C. 

RE 7-4703 

1487 District of Columbia, ss: 

Eugene M. Wiseman, being duly sworn, on oath deposes 
and says that he has read the foregoing amended counter¬ 
claim by him subscribed and knows the contents thereof 
and that the facts herein stated are true as he verily 
believes. 

Eugene M. Wiseman 
Eugene M. Wiseman 

Subscribed and sworn to before me this 9th day of 
January, 1953. 

Mary J. Brumley 
Notary Public 

My Commission Expires Sept. 14, 1957 

1488 Filed Jan. 13,1953 

Plaintiff's Reply to Defendant's Amended Counterclaim 

Comes now the plaintiff, Mabel W. Wiseman, and by her 
attorney, James G. Boss, and replying to the amended 
counterclaim of the defendant, Eugene M. Wiseman, alleges 
as follows: 
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1. Denies the allegations contained in paragraphs 2, 3, 
4, 5, 6, 7, 8, 10, 12 and 13 of the defendant’s amended 
counterclaim. 

2. Admits the trnth of the allegations contained in para¬ 
graph 1 of the amended counterclaim, except plaintiff denies 
that the real and personal property referred to was worth 
approximately $50,000. 

3. Admits the truth of the allegation contained in para¬ 
graph 9 of the amended counterclaim except denies that 
the agreement previously filed is a true copy of the agree¬ 
ment signed by the plaintiff and the defendant, Eugene 
M. Wiseman, on March 10, 1952. 

4. Denies the allegations contained in paragraph 11 of 
the amended counterclaim except the plaintiff admits that 
the defendant, Eugene M. Wiseman, performed each and 
every covenant in said agreement until August 12, 1952. 

First Affirmative Defense To Amended 
Counterclaim 

5. The facts alleged in the amended counterclaim fail to 
state a claim upon which relief can be granted. 

Second Affirmative Defense To Amended 
Counterclaim 

6. After the alleged performance of the acts alleged to 

constitute a fraudulent scheme and with his full 
1489 knowledge, the defendant Eugene M. Wiseman, on 
February 13, 1952, voluntarily submitted himself to 
the jurisdiction of this Court in an action for support and 
maintenance (Civil Action No. 670-52), and thereafter 
entered into an agreement, dated March 10, 1952, with the 
plaintiff under the terms of which the plaintiff and defend¬ 
ant in final adjustment of their respective rights received 
from each other in full satisfaction of all of the claims each 
had against the other, the consideration specifically referred 
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to in said agreement and the plaintiff consented to a 
dismissal of said action for support and maintenance. 

Third Affirmative Defense To Amended 
Counterclaim 

7. The defendant, Eugene M. Wiseman, has waived the 
fraud and duress alleged in his amended counterclaim in 
that, not only prior to March 10, 1952, but subsequent 
thereto, with full knowledge of said defendant, not only of 
the alleged acts set forth in said amended counterclaim, 
but more particularly that the plaintiff had never agreed to 
reconcile and/or cohabit or live together with him as 
husband and wife; the said defendant fully performed 
without objection or exception all of the covenants of the 
said agreement with regard to the monthly payments, 
execution of any and all necessary documents to effectuate 
the purposes of said agreement and continued to comply 
with all of the terms, covenants and make the payments 
therein provided, without exception or objection up to 
the 12th day of August, 1952, and at no time has tendered 
or offered to return the property and other consideration 
received by said defendant under the terms of said 
agreement. 

Wherefore, the plaintiff demands judgment dismissing 
the amended counterclaim of the defendant, Eugene M. 
Wiseman, together with the costs and disbursements of 
this action and for such other and further relief as to this 
Court may seen just and proper. 

Mabel W. Wiseman 
Mabel W. Wiseman 
Plaintiff 

James G. Boss 
James G. Boss 

Attorney for Plaintiff 
917 15th Street, N. W. 
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District of Columbia, ss: 

Mabel W. Wiseman, being duly sworn, on oath, deposes 
and says that she has read the foregoing reply to defend¬ 
ant’s amended counterclaim by her subscribed and 
1490 knows the contents thereof and that the facts herein 
stated are true as she verily believes. 

Mabel W. Wiseman 
Mabel W. Wiseman 


Subscribed and sworn to before me this 13th day of 
January, 1953. 


Rhoda Gr. Englebebg 
Notary Public 


• ••••••••• 


1491 Filed May 25,1953 

Findings of Fact. Conclusions of Law, Judgment and Order 

This case came on to be heard on January 15,1953, on the 
complaint of plaintiff for divorce on the grounds of adultery 
and on the counterclaim of defendant to set aside a separa¬ 
tion agreement of March 10, 1952, between plaintiff and 
defendant on the grounds that said agreement was obtained 
by fraud and duress. 

The trial of said causes of action was concluded on Feb¬ 
ruary 5,1953; and the Court having heard all the evidence 
and being fully advised makes the following: • 

Findings of Fad 

1. The plaintiff, Mabel W. Wiseman, is a bona fide resi¬ 
dent of the District of Columbia and has been such for 
more than two years next preceding the date of the insti¬ 
tution of this action. 

2. The plaintiff and the defendant, Eugene M. Wiseman, 
were lawfully married on the 24th day of September 1939 
at Franklin, Kentucky. 
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3. The plaintiff and defendant, Eugene M. Wiseman, 
lived together as husband and wife from date of marriage 
until January 2, 1952. 

4. There is no issue of said marriage. 

5. There is insufficient evidence to support plaintiff’s alle¬ 
gation of adultery by defendant on August 3, 1952. 

6. There is clear and convincing circumstantial evidence 
of defendant’s adultery on occasions other than August 3, 

1952 with the corespondent named in the action. 
1492 7. Defendant has established by clear and convinc¬ 

ing evidence that: 

(a) The separation agreement of March 10, 1952, is an 
unfair agreement, close to an unconscionable agreement, by 
which plaintiff acquired approximately eighty-eight percent 
of the joint estate of plaintiff and defendant. 

(b) Defendant at the time of making and executing said 
agreement did not have complete freedom of will. 

(c) Defendant made a genuine effort to effect a reconcili¬ 
ation with plaintiff. 

(d) Plaintiff led defendant to believe, and defendant 
believed that if he would transfer certain assets to her 
before executing said agreement and execute said agreement 
transferring more property to plaintiff she would there¬ 
after become reconciled with him; whereas plaintiff at the 
time of making such representations to defendant had no 
intention of doing so. 

8. Plaintiff engaged in a systematic course of harassment 
of her husband, including among other things, communica¬ 
tions to his mother and employers and business associates; 
took physical possession, during his absence on official 
business, of all their assets; barred him from their home; 
filed a suit against him in which she alleged adultery, 
cruelty and refusal of support, which suit defendant had 
to defend lest it be adjudicated by default. This suit was 
filed notwithstanding a letter in which her attorney had 
advised her husband that no legal action was contemplated 
until an opportunity was afforded for amicable adjustment. 
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This opportunity was not granted before the suit -was filed. 
The allegation of adultery in said suit was justifiable but 
the charges of cruelty and non-support were not justifiable. 

9. Plaintiff w r as continuously employed before and from 
the time of said marriage until after the commencement of 
this litigation. 

1493 10. The facts found in 7(b) and 8 above caused 

the defendant to enter into the separation agree¬ 
ment of March 10, 1952. 

11. Plaintiff has always been and is physically able and 
willing to earn her own livelihood. 

12. The present value of the property owned by plaintiff 
and defendant is approximately $44,800, and was 
accumulated through their joint efforts. 

13. Plaintiff and defendant have been unable to agree on 
the value and distribution of their joint estate, though 
frequently requested by the Court so to do. 

14. In the interest of equity and to avoid further litiga¬ 
tion between the parties the Court finds that said property 
should be divided on the basis of approximately sixty-five 
percent to the plaintiff, in lieu of alimony and in settlement 
of all claims which she now has or may hereafter make 
against defendant, and thirty-five percent to defendant. 

15. In evaluating the house and furniture, hereinafter 
granted to plaintiff, the Court has set values lower than 
the estimates and offers made by defendant and has further 
evaluted the Pontiac car, hereinafter granted to defendant, 
at $400 more than its established trade-in value during the 
trial of the issues herein, and in the division of the joint 
estate granting slightly more than thirty-five percent to 
defendant as an offset against the more favorable 
appraisals given to plaintiff. 

16. To carry out the Court’s judgment with respect to 
the distribution of the said joint estate plaintiff shall 
retain in her possession as sole owner thereof the follow¬ 
ing items: The house and lot known as 4625-5th St., N. W., 
Washington, D. C., the equity in which is valued at 
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$6,625, a deed of trust note on property known as 
1494 1427 Chapin St., N. W. valued at $3,900, U. S. 

Savings Bonds valued at $1,200, household furnish¬ 
ings valued at $1,000, a savings account valued at $1,600, 
two hundred twenty shares of Northrop Aviation stock 
valued at $3,000, and two hundred shares of the capital 
stock of First National Bank of Arlington (Virginia) 
valued at $55 per share or $11,000, making a total of 
$28,325 of the joint estate which plaintiff is entitled to 
retain as her sole property. 

17. Plaintiff shall forthwith endorse, transfer and deliver 
to defendant one hundred sixty-five shares of the capital 
stock of First National Bank of Arlington (Virginia) now 
held in her name and valued at $55 per share or $9,075, and 
shall endorse over, relinquish all rights, title and interest 
as beneficiary in and to, and physically deliver to defend¬ 
ant a certain $10,000 life insurance policy No. 2637558 
with The Penn Mutual Life Insurance Company on the life 
of defendant now in possession of plaintiff of the present 
cash value of $1,475; and defendant shall retain the follow¬ 
ing property now in his possession, to wit: A certain 
Pontiac automobile value at $1,500, certain U. S. Savings 
Bonds valued at $2,500, and thirty-five shares of the capital 
stock of First National Bank of Arlington (Virginia) 
valued at $55 per share or $1,925, of the total value of 
$16,475. 

Conclusions of Law 

1. Plaintiff is entitled to an absolute divorce on the 
ground of adultery. 

2. Plaintiff is net entitled to continuing alimony or pay¬ 
ment of any costs of this action. 

3. Plaintiff procured the agreement of March 10, 1952, 
by the exercise of duress and coercion on defendant. 

4. Plaintiff procured the agreement of March 10, 1952, 
from defendant through the exercise of fraud against de¬ 
fendant. 

5. The agreement of March 10,1952, should be set aside. 
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1495 

Judgment and Order 

1. Mabel W. Wiseman, the plaintiff herein, is hereby 
awarded a divorce, a vinculo matrimonii from the defend¬ 
ant, Eugene M. Wiseman, on the grounds the said 
defendant committed adultery; and the name Mabel 
Walker is restored to said plaintiff; provided, however, 
that this decree shall not be effective to dissolve the 
marriage heretofore existing between the parties hereto 
until the expiration of the time allowed for the taking of 
an appeal hereto nor until the final disposition of any 
appeal which may be taken, and in no event shall this 
decree become absolute or take effect to dissolve the 
marriage herein until the expiration of six (6) months 
from this date. 

2. The separation agreement of March 10, 1952, is 
vacated and set aside. 

3. Plaintiff is hereby awarded for her sole ownership, 
use and benefit the following real and personal property, 
now in her possession: The house and lot known as 4625- 
5th Street, N. W., Washington, D. C., the deed of trust note 
on the property known as 1427 Chapin Street, N. W., 
United States Savings Bonds, the household furniture, the 
savings account, the Northrop Aviation stock, and 200 
shares of the capital stock of First National Bank of 
Arlington (Virginia). 

4. Plaintiff is hereby ordered to transfer all of her rights, 
title and interest in and to, and forthwith to deliver to 
defendant for his sole ownership, use and benefit the 
following items of property now held by her: A ten- 
thousand dollar life insurance policy, No. 2637558, with The 
Penn Mutual Life Insurance Company on the life of de¬ 
fendant, and one hundred sixty-five shares of the capital 
stock of First National Bank of Arlington (Virginia), which 
said personal property is hereby awarded to defendant. 

5. Defendant shall pay to plaintiff $500 as an 

1496 attorney’s fee in this litigation. 
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6. Defendant is further awarded for his sole ownership, 
use and benefit the following personal property, now in his 
possession, to wit: A Pontiac automobile, United States 
Savings Bonds, and thirty-five shares of the capital stock 
of First National Bank of Arlington (Virginia). 

7. It is ordered that plaintiff and defendant shall each 
pay their own costs. 

By the Court: 

H. A. SCHWEINHAUT 

Judge 

May 25, 1953 

• ••••••••• 

1497 Filed June 3,1953 

Motion Pursu ant to FRCP 52(b) To Amend# Make Additions 
and To Clarify Findings. Conclusions# Judgment and 
Order# and To Record Objections Thereto 

Comes now the plaintiff and respectfully moves the 
Court, in accordance with the opinion of the U. S. Court of 
Appeals in Fleming v. Van der Loo, 82 U. S. App. D.-C. 74, 
77-78 (1947) and with Rule 46 of the Federal Rules of 
Civil Procedure, to note for the record her objections to 
the following portions of the Findings of Fact, Conclusions 
of Law, Judgment and Order in this cause: 

(a) paragraphs numbered 7, 8, 10, 11, 12, 14, 15 and 17 
of the Findings of Fact; 

(b) paragraphs 2 through 5 of the Conclusions of Law; 

(c) paragraphs 2, 4, 5, 6 and 7 of the Judgment and 
Order. 

The findings of fact objected to are supported by neither 
clear and convincing evidence nor by a preponderance of 
the evidence in the record in this cause. The conclusions 
of law, judgment and order objected to are predicated 
upon said erroneous findings and are, therefore, incorrect 
as a matter of law. And even if the findings were to be 
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accepted at face value (which plaintiff does not do), they 
do not establish either fraud or duress sufficient to 
invalidate an agreement openly arrived at by the 
parties. 

1498 To assure complete accuracy, it should be noted, 
that although certain of the subsidiary facts con¬ 
tained in paragraph 8 of the Findings of Fact are true, it 
is plaintiff’s position that such facts do not amount to a 
“systematic course of harassment” and do not constitute 
either fraud or duress as a matter of law. 

So far as paragraphs 14, 15 and 17 of the Findings of 
Fact are concerned, it is plaintiff’s position that the 
division of the property effected by them is not equitable. 
It fails to take into account the various interests 
surrendered by plaintiff. In plaintiff’s view, the agree¬ 
ment of March 10, 1952 represents an equitable division of 
the property under all the circumstances. 

Without waiving any of her objections, as recorded 
above, plaintiff requests clarification of the findings made 
against her, by amendment pursuant to Buie 52(b) of the 
Federal Rules of Civil Procedure, so that there may be a 
clear basis for appellate review of this cause. Clarification 
by amendment is requested with regard to the following: 

(1) Whether or not Finding of Fact No. 7(b) is based 
upon the specific facts set out in Finding of Fact 
No. 8; 

(2) What other acts of plaintiff, besides those specifically 
enumerated in Finding of Fact No. 8 as being in¬ 
cluded in the “systematic course of harassment” 
engaged in by plaintiff, made up said “systematic 
course of harassment”; 

(3) Whether or not plaintiff established the facts set 
out in the affirmative defenses raised by her in 
Plaintiff’s Reply to Defendants’ Amended Counter¬ 
claim; 



32 


1499 (4) Finding of Fact No. 15 should be based upon an 

actual valuation by the Court of each item contained 
therein and the date of such valuation; 

(5) The Judgment and Order should contain an addi¬ 
tional paragraph denying alimony in accordance 
with paragraph 2 of the Conclusions of Law. 

As ground for the granting of relief requested in this 
motion, plaintiff respectfully refers the Court to its 
Memorandum of Points and Authorities attached hereto. 

James G. Boss 
James G. Boss 
Attorney for Plaintiff 
917-15th Street, N. W. 
Washington, D. C. 

1507 Filed June 20, 1953 

Amended Findings of Fact, Conclusions of Law, Judgment 

and Order 

This case came on to be heard on January 15, 1953, on 
the complaint of plaintiff for divorce on the grounds of 
adultery and on the counterclaim of defendant to set aside 
a separation agreement of March 10, 1952, between plain¬ 
tiff and defendant on the grounds that said agreement was 
obtained bv fraud and duress. 

The trial of said causes of action was concluded on 
February 5, 1953; and the Court having heard all the evi¬ 
dence and being fully advised makes the following: 

Findings of Fact 

1. The plaintiff, Mabel W. Wiseman, is a bona fide resi¬ 
dent of the District of Columbia and has been such for 
more than two years next preceding the date of the institu¬ 
tion of this action. 
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2. The plaintiff and the defendant, Eugene M. Wiseman, 
were lawfully married on the 24th day of September 1939 
at Franklin, Kentucky. 

3. The plaintiff and defendant, Eugene M. Wiseman, 
lived together as husband and wife from date of marriage 
until Janury 2, 1952. 

4. There is no issue of said marriage. 

5. There is insufficient evidence to support plaintiff’s 
allegation of adultery by defendant on August 3, 

1952. 

1508 6. There is clear and convincing circumstantial 

evidence of defendant’s adultery on occassions other 
than August 3, 1952, with the corespondent named in the 
action. 

7. Defendant has established by clear and convincing 
evidence that: 

(a) The separation agreement of March 10, 1952, is an 
unfair agreement, close to an unconscionable agreement, 
by which plaintiff acquired approximately eight-eight per¬ 
cent of the joint estate of plaintiff and defendant. 

(b) Defendant made a genuine effort to effect a recon¬ 
ciliation with plaintiff. 

(c) Plaintiff led defendant to believe, and defendant be¬ 
lieved, that if he would transfer certain asserts to her be¬ 
fore executing said agreement and execute said agreement 
transferring more property to plaintiff she would there¬ 
after become reconciled with him; whereas plaintiff at the 
time of making such representations to defendant had no 
intention of doing so. 

8. Plaintiff engaged in a systematic course of harass¬ 
ment of her husband, including communications to his 
mother and employers and business associates; took physi¬ 
cal possession, during his absence on official business, of 
all their assets; barred him from their home; filed a suit 
against him in which she alleged adultery, cruelty and re¬ 
fusal of support, which suit defendant had to defend lest 
it be adjudicated by default. This suit was filed notwith- 
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standing a letter in which her attorney had advised her 
husband that no legal action was contemplated until an 
opportunity was afforded for amicable adjustment. This 
opportunity was not granted before suit was filed. The al¬ 
legation of adultery in said suit was justifiable but the 
charges of cruelty and non-support were not justifiable. 

9. Plaintiff was continuously employed before and from 
the time of said marriage until after the commencement of 
this litigation. 

10. The facts found in 7(c) and 8 above caused the de¬ 
fendant to enter into the separation agreement of March 

10,1952, and therefore defendant at the time of mak- 
1509 ing and executing said agreement did not have com¬ 
plete freedom of will. 

11. Plaintiff has always been and is physically able and 
willing to earn her own livelihood. 

12. The present value of the property owned by plain¬ 
tiff and defendant is approximately $44,800, and was ac¬ 
cumulated through their joint efforts. 

13. Plaintiff and defendant have been unable to agree 
on the value and distribution of their joint estate, though 
frequently requested by the Court so to do. 

14. In the interest of equity and to avoid further litiga¬ 
tion between the parties the Court finds that said prop¬ 
erty should be divided on the basis of approximately sixtv- 
five percent to plaintiff, in lieu of alimony and in settle¬ 
ment of all claims which she now has or may hereafter 
make against defendant, and thirty-five percent to defend¬ 
ant. 

15. In evaluating the house and furniture, hereinafter 
granted to plaintiff, the Court has set values lower than 
the estimates and offers made by defendant and has fur¬ 
ther evaluated the Pontiac car, hereinafter granted to de¬ 
fendant, at $400 more than its established trade-in value 
during the trial of the issues herein, and in the division of 
the joint estate granting slightly more than thirty-five per- 
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cent to defendant as an offset against the more favorable 
appraisals given to plaintiff. 

16. To carry ont the Court’s judgment with respect to 
the distribution of the said joint estate plaintiff shall re¬ 
tain in her possession as sole owner thereof the following 
items: The house and lot known as 4625-5th St., N. W., 
Washington, D. C., the equity in which is valued at $6,625, 
a deed of trust note on property known as 1427 Chapin 
St., N. W., valued at $3,900, U. S. Savings Bonds valued at 
$1,200, household furnishings valued at $1,000, a savings 
account valued at $1,600, two hundred twenty shares of 
Northrop Aviation stock valued at $3,000, and two hundred 
shares of the capital stock of First National Bank of Arl¬ 
ington (Virginia) valued at $55 per share or $11,000, mak¬ 
ing a total of $28,325 of the joint estate which plaintiff 
is entitled to retain as her sole property. 

1510 17. Plaintiff shall forthwith endorse, transfer and 

deliver to defendant one hundred sixtv-five shares 

0 

of the capital stock of First National Bank of Arlington 
(Virginia) now held in her name and valued at $55 per 
share or $9,075, and shall endorse over, relinquish all 
rights, title and interest as beneficiary in and to, and physi¬ 
cally deliver to defendant a certain $10,000 life insurance 
policy No. 2637558 with The Penn Mutual Life Insurance 
Company on the life of defendant now in possession of 
plaintiff of the present cash value of $1,475; and defendant 
shall retain the following property now in his possession, 
to wit; A certain Pontiac automobile valued at $1,500, cer¬ 
tain U. S. Savings Bonds valued at $2,500, and thirty-five 
shares of the capital stock of First National Bank of Arl¬ 
ington (Virginia) valued at $55 per share of $1,925, of the 
total value of $16,475. 

18. As to plaintiff’s third affirmative defense to the 
amended counterclaim, 

(a) Defendant did fully perform without objection or 
exception all of the covenants of the said agreement of 
March 10, 1952, until August 12, 1952. 
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(b) Defendant performed under said agreement in con¬ 
fidence that plaintiff was going to reconcile herself with 
him, at some future time to be decided by her, and that in 
the interim she would let him alone and he was to let her 
alone. 

(c) At some time prior to August 12, 1952, defendant 
realized that plaintiff had no intention of reconciling with 
him or letting him alone, and abandoned hope of plaintiff’s 
reconciling with him and fulfilling the covenants of said 
agreement. 

(d) Defendant did not at any time prior or subsequent 
to March 10, 1952, waive the fraud and duress of plaintiff, 
or ratify in law or in fact the agreement of March 10,1952, 
and the breaching thereof by plaintiff. 

1511 Conclusions of Law 

1. Plaintiff is entitled to an absolute divorce on the 
ground of adultery. 

2. Plaintiff is not entitled to continuing alimony or pay¬ 
ment of any costs of this action. 

3. Plaintiff procured the agreement of March 10, 1952, 
by the exercise of duress and coercion on defendant. 

4. Plaintiff procured the agreement of March 10, 1952, 
from defendant through the exercise of fraud against de¬ 
fendant. 

5. Defendant did not at any time waive the fraud and 
duress of plaintiff or ratify in law or in fact the agreement 
of March 10, 1952, and the breaching thereof by plaintiff. 

6. The agreement of March 10, 1952, should be set aside. 

Judgment and Order 

1. Mabel W. Wiseman, the plaintiff herein, is hereby 
awarded a divorce, a vinculo matrimonii, from the defend¬ 
ant, Eugene M. Wiseman, on the grounds the said defend¬ 
ant committed adultery; and the name Mabel Walker is 
restored to said plaintiff; provided, however, that this de¬ 
cree shall not be effective to dissolve the marriage hereto- 
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fore existing between the parties hereto until the expira¬ 
tion of the time allowed for the taking of an appeal hereto 
nor until the final disposition of any appeal which may be 
taken, and in no event shall this decree become absolute or 
take effect to dissolve the marriage herein until the expira¬ 
tion of six (6) months from this date. 

2. The separation agreement of March 10, 1952, is va¬ 
cated and set aside. 

3. Plaintiff is hereby awarded for her sole ownership, 
use and benefit the following real and personal property, 
now in her possession: The house and lot known as 4625- 
5th Street, N. W., Washington, D. C., the deed of trust note 
on the property known as 1427 Chapin Street, N. W., 
United States Savings Bonds, the household furniture, the 
savings account, the Northrop Aviation stock, and 200 
shares of the capital stock of First National Bank of Arl¬ 
ington (Virginia). 

4. Plaintiff is hereby ordered to transfer all of her 
1512 rights, title and interest in and to, and forthwith to 
deliver to defendant for his sole ownership, use and 
benefit the following items of property now held by her: 
A ten-thousand dollar life insurance policy, No. 2637558, 
with The Penn Mutual Life Insurance Company on the life 
of defendant, and one hundred sixty-five shares of the capi¬ 
tal stock of First National Bank of Arlington (Virginia), 
which said personal property is hereby awarded to de¬ 
fendant. 

5. Defendant shall pay to plaintiff $500 as an attorney’s 
fee in this litigation. 

6. Defendant is further awarded for his sole ownership, 
use and benefit the following personal property, now in his 
possession, to wit: A Pontiac automobile, United States 
Savings Bonds, and thirty-five shares of the capital stock 
of First National Bank of Arlington (Virginia). 

7. It is ordered that plaintiff and defendant shall each 
pay their own costs. 
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8. It is ordered that plaintiff shall not receive continu¬ 
ing alimony from defendant. 

By the Court: 

H. A. SCHWEINHAUT 
Judge 

June 20th, 1953. 

1513 Filed June 20,1953 

Order 

This cause having come on for hearing on motion of the 
plaintiff, pursuant to Rule 52(b) of the Federal Rules of 
Civil Procedure to amend, make additions, and to clarify 
Findings, Conclusions, Judgment and Order, dated May 
25, 1953, and recording objections thereto, and the Court 
having heard the argument of counsel for both plaintiff 
and defendant in support and in opposition thereto, and 
good cause appearing therefor, it is 

Ordered, that the objections of the plaintiff to said Find¬ 
ings, Conclusions, Judgment and Order, entered May 25, 
1953, are hereby overruled, and 

Ordered, that the motion of the plaintiff to amend, make 
additions and to clarify said Findings, Conclusions, Judg¬ 
ment and Order, entered May 25, 1953, is hereby granted 
and said Findings of Fact, Conclusions of Law, Judgment 
and Order are hereby amended and modified in accordance 
with “Amended Findings of Fact, Conclusions of Law, 
Judgment and Order”, dated, signed and filed concurrently 
herewith. 

H. A. SCHWEINHAUT 

Judge U. S. District Court for the 
District of Columbia 


Dated: June 20, 1953 
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1517 Filed July 17, 1953 

Notice of Appeal to the United States Court of Appeals 
for the District of Columbia Circuit 

Notice is hereby given that Mabel W. Wiseman, plain¬ 
tiff above named, hereby appeals to the United States 
Court of Appeals for the District of Columbia Circuit from 
the following portions of the Judgment And Order of the 
United States District Court for the District of Columbia, 
entered in this action on June 20,1953: paragraph 2; para¬ 
graph 3 to the extent that it awards to the plaintiff less 
property than was awarded to plaintiff by the separation 
agreement of March 10, 1952; paragraph 4; paragraph 5 
to the extent that the amount of attorney’s fee is limi ted 
to $500; and paragraphs 7 and 8. 

James 0. Boss 
James G. Boss 

Attorney for Plaintiff 
917-15th Street, N. W. 
Washington, D. C. 


3 n. 

EXCERPTS FROM TESTIMONY AND PROCEEDINGS. 


Mr. Boss: Your Honor, before we proceed, I would like 
to make a motion that my partner, Mr. Wachtel, be admitted 
ad hoc to take part in this trial. Mr. Wachtel is admitted 
to practice before the Court of Appeals in the District. 

Mr. McCann: May it please the Court, I wish to object 
to that on the grounds while the District Court, under its 
rules, has no disciplinary power over outside attorneys, 
that the averments in this case, and the proof in this case, 
show that Mr. Wachtel has assumed the functions of a 
member of the bar of the District of Columbia, when he 
was not admitted, and that he has assumed the functions 
of the Court in taking certain steps that he has taken here. 
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I object to his appearance in the case, and object to his 
presence in the Court room since, as I understand it, he 
is to be a witness in the case. 

4 The Court: Is he to be a witness? 

Mr. Boss: Not for us, as far as I know. 

Mr. McCann: You recall the other day you thought he 
would be a witness, Mr. Boss, as I recall it. 

The Court: I asked the question. 

Mr. McCann: And I thought Mr. Boss said at that time 
he would be. 

Mr. Boss: I said he could be. We have no present inten¬ 
tion of calling him that I know of. 

The Court: If he could be, I don’t think he ought to 
participate. 

Mr. Boss: I have no present intention of calling him. 
I don’t know what Mr. McCann has in mind. 

The Court: The thought occurred to me at the time we 
were discussing it the other day that either you or he may 
have, in connection with the negotiations, leading up to 
this, to be a witness. It may be a matter of necessity. 

Mr. Boss: I don’t know that it will be a matter of neces¬ 
sity on our part, your Honor. I would like also to com¬ 
ment on these remarks of Mr. McCann’s. Mr. Wachtel is 
a member of the bar of the Court of Appeals, Supreme 
Court, Court of Claims; his application for admission to 
this Court is in. He is my partner. 

The Court: I will admit him with you, but I reserve the 
decision on whether either he or you can testify 

5 if the defense makes it necessary for one or the 
other to do so. 

You take your choice now. 

Mr. Boss: In other words, you would permit him, re¬ 
serving the right to rule whether we could call him as a 
witness? I have no control over what Mr. McCann does. 

The Court: Oh, no. I mean you. 

Mr. Boss: That is fair. 

The Court: I am not going to permit him to be a lawyer 
and a witness. 
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Mr. Boss: On the same side. 

Mr. McCann: May it please the Court, if they don’t, we 
may call him in our case. We can’t be sure until we know. 
The Court: That is all right. 

Mr. McCann: For that reason, he is such a part of the 
whole record here that I feel that he not only should be 
barred from participation as a lawyer in the case, but that 
he should be barred from being present to hear the testi¬ 
mony of others; because his testimony in this case may be 
very relevant and very material to the issues. 

Mr. Boss: Your Honor, if that procedure were followed, 
one counsel could say, “I propose to call all counsel on the 
other side”; and exclude them all. 

The Court: No, I won’t exclude him. 

Mr. McCann: You won’t exclude him? 

The Court: No. 

*#***••*•* 

8 Mabel W. Wiseman 
*•**#•**•* 

9 Direct Examination 

10 Q. Had you been married before you were married 
to Mr. Wiseman? A. Yes. 

The Court: The certificate shows your name as Herring¬ 
ton, H-e-r-r-i-n-g-t-o-n. 

The Witness: I had been married and divorced previously 
to my marriage to Mr. Wiseman; and I did not take back 
my maiden name. 

55 Cross-examination 

By Mr. McCann: 

#•***••**# 

70 Q. Now, you testified, I believe, this morning that 
you consulted with counsel on the 26th of December, 
1951. Was that the first time that you consulted with 
counsel? A. Yes. 
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Q. I believe you started off to say in your testimony this 
morning that you consulted with Mr. Boss. Did you con¬ 
sult with Mr. Boss on December 26, 1951? A. I consulted 
that day with Mr. Wachtel. Mr. Boss was out of his office, 
• I think. 

Q. How many times did you see Mr. Wachtel between 
the 26th of December and the 5th of January? 

Mr. Boss: We object to that question, your Honor. 

The Court: On what grounds ? 

Mr. Boss: On the ground it is privileged. 

The Court: I overrule the objection. 

71 The Witness: I am afraid I couldn’t tell you the 
exact number of times. Two or three times, though. 

By Mr. McCann: 

Q. And you saw Mr. Wachtel on the 5th of January? 
A. I have no running record of that, sir. You will have to 
question him. 

Q. This morning you testified that Mr. Boss’ conduct in 
writing to your husband was at your suggestion? Is that 
correct? A. I am a little confused in your manner of stat¬ 
ing it; but I think if you mean what I think you do, yes. 

Q. Well, now, I want to know whether you suggested to 
Mr. Wachtel that he should write to your husband on the 
5th of January; as a result of the conference, Mr. Wachtel 
told you what should be done, and he wrote to your hus¬ 
band on that date on his own initiative? 

Mr. McCann: May it please the Court, I am advised that 
Mr. Wachtel is indicating by his head and shaking his head 
and making motions to the witness. I can’t see, but if that 
is true, I would like to- 

Mr. Wachtel: If your Honor pleases, this is typical of 
the ranting of this attorney. My hand is over my chin 
and it slipped. 

The Court: Perhaps it would be a good idea not 

72 to let it slip again. That will solve it. 

Go ahead, Mr. McCann. 


43 


By Mr. McCann: 

Q. Did you, on the 5th of January, 1952, direct your at¬ 
torney to write the letter to your husband ? A. I was well 
aware that a letter was being written, sir. 

Q. You were well aware, but that does not answer the 
question. Can you answer it? A. I was going to qualify 
that answer to you, sir. 

When I hire a technician to do a job for me, I expect him 
to do it the way it should be done; I was aware that he was 
doing it. He is a technician, sir. 

Q. And you advised with him, did you not, as to your 
own conduct, what you should do under the circumstances; 
and followed his advice, did you not? 

Mr. Wachtel: If your Honor please, we object to any 
testimony as to conversation with counsel. I think they 
are privileged. 

The Court: Well, they may be. I am not too clear about 
that. What is the purpose of your examination at this 
point, Mr. McCann? 

Mr. McCann: May it please the Court, in her deposition 
she has stated definitely that every step she took was on the 
advice of her counsel, except a letter which she wrote 
73 to Gene, which she did on her own initiative. Now, 
this morning she, in her testimony, indicated that 
these steps that were taken were at her suggestion. I 
wanted to get that clear. 

The Court: You may ask it. 

By Mr. McCann: 

Q. Now, did you follow the advice of your counsel in this 
case? A. In which case now that we have digressed so far 
from what you were talking about? 

Q. On the 26th of December and from the 26th of Decem¬ 
ber, through the 5th of January, let us say, and then until 
March 10, 1952? A. Sir, vrhen I hire a technician, I take 
his advice. 

I am spending my money. 
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Mr. McCann: May I have a moment to find something, 
your Honor? 

I hand you a letter- 

Mr. Wachtel: To save time, we have no objection to that 
going into evidence if counsel wants it. 

The Court: He hasn’t offered it yet, Mr. Wachtel. 

By Mr. McCann: 

Q. I will hand you a letter and I will ask you to state 
what that is ? A. It appears to be the letter that Mr. Wise¬ 
man received in Atlanta. 

74 Q. By whom was that letter sent? A. It is signed 
by Mr. Wachtel. 

Q. It is on the stationery of Boss and Wachtel? A. It is. 
Q. What is the date? A. January 5. 

Mr. McCann: I will ask that this be marked as Defend¬ 
ant’s Exhibit. 

The Court: Are you offering it now ? 

Mr. McCann: I am going to offer it, yes. I offer that as 
Defendant’s Exhibit No. 2. 

(Thereupon, the document referred to was marked De¬ 
fendant’s Exhibit No. 2 and received in evidence.) 

Mr. McCann: May it please the Court, I desire to read 
this letter in the record: 

“Law Offices Boss and Wachtel, 917 Fifteenth Street, 
Northwest, Washington 5, D. C. 

“Re: 5315 
“January 5, 1952 

“Mr. Eugene Wiseman, Atlanta Biltmore Hotel, Atlanta, 
Georgia. 

“Dear Mr. Wiseman: 

“Mrs. Mabel W. Wiseman, your wife, has consulted this 
office regarding her marital situation and has sought advice 
as to the course of conduct she should pursue. She 

75 has informed us of the situation regarding your re¬ 
lations with another woman, of the methods you 
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have employed regarding financial matters, of the assaults 
which you have committed upon her person, and of your 
many threats to commit further acts of violence and of 
cruelty and inhuman conduct toward her. 

“We have advised Mrs. Wiseman that such conduct on 
your part is a direct violation of your marital obligations 
to her and entitle her to live separate and apart from you 
and to obtain from you support and maintenance. 

“In order to prevent any possibility of any further 
bodily harm to her, and to reduce to a minimum the mental 
and emotional anguish resulting from your conduct to date, 
we have advised Mrs. Wiseman to bar you from access and 
deny you entry to the premises at 4625 Fifth Street, North¬ 
west, where she is residing; and, accordingly, all of the 
locks on the above premises are being changed. 

“We suggest on your return to Washington you make 
arrangements to reside elsewhere until we can come to a 
satisfactory adjustment of this situation. 

“Mrs. Wiseman is not anxious to cause you any embar¬ 
rassment, publicity or notoriety; and, consequently, no legal 
action will be taken in connection with this matter pending 
an amicable adjustment. Formal demand is herewith made 
on you to provide for the support and maintenance 
76 of your wife in the sum of $5,000 a year, payable 
immediately in equal weekly installments. 

“We further suggest that as soon as it is conveniently 
possible, upon your return to the District of Columbia, that 
you arrange to confer with us, together with counsel of your 
own choosing, in order that we can determine whether or 
not an amicable settlement is possible. 

“Very truly yours, 

“I. H. Wachtel.” 

*•*••*#•*• 
287 Eugene M. Wiseman 

resumed the stand and having been previously duly sworn, 
was examined and testified as follows: 
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Direct Examination 


299 Q. Proceed. A. That was December, 1951. 

In January, 1952, I left for Atlanta, Georgia, on 
New Year’s day. I was in Atlanta, and Milan, Tennessee, 
and Nashville, Tennessee, one month and five days. I was 
gone until February 5. 

Mrs. Wiseman has testified that I wanted to leave 36 
hours, to allow myself 36 hours to travel to Atlanta. In 
fact, I was going—as I explained to her at the time, I had 
the ticket offered to me by a friend of mine to attend the 
Sugar Bowl Game and stop off in Biloxi on my way back. 
That was the reason I wanted to leave 36 hours before I 
was due in Atlanta, Georgia, to start my assignment. Mrs. 
Wiseman objected and I gave up the idea and didn’t go at 
all, proceeded to Atlanta. I came back from Atlanta on 
February 5, 1952. Somewhere in the first week of March, 
I think I signed the lease at the Potomac Park Apartments. 

Q. Up to that time, have you tabulated, to the best of 
your ability, the number of times and occasions, from 1946, 
to March, 1952, that you had seen Betty Burge al- 

300 together? A. About 18 times at the most, not over. 

Q. From 1946 until March of 1952? A. That is 

correct. 

Q. You were out of town, as I recall it, in April. Will 
you give the Court an explanation as to the time you were 
out? A. I left Washington about the 3rd of April, within 
a day or two of that time, and returned about the second of 
May. I went to Florida to visit my mother and father and 
on doctor’s orders, I had to take a few days off from work. 
I was not in too good health and I needed the rest. He 
sent me down there for a rest. 

Q. You had been in a dispute just prior to that time with 
your wife over property settlement matters which devel¬ 
oped while you were in Atlanta, Georgia, had you not? 
A. That is correct. 
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Mr. Wachtel: Just a minute. I thought it was under¬ 
stood that this portion of the Defendant’s case would be 
limited solely to the issue of the divorce. I see no reason 
why this man’s health could be germaine to the basic issue 
we are trying at this point. 

The Court: It was a sort of by the way statement by the 
Witness. What is your purpose ? 

Mr. McCann: My purpose now is to show up until his 
locating himself at the Potomac Apartments, follow- 
301 ing this separation agreement, in which they had 
covenants with each other, that each should go their 
own way, live their own lives, without any interference 
from any other person, the total of contacts had been less 
than once in three months. 

The Court: I know that. You have covered that. 

Mr. McCann: What I wanted to do, and the reason I 
asked this question and mentioned the separation agree¬ 
ment, was because I wanted to bring out Paragraph 7, 
Paragraph 8, Paragraph 9 of the agreement to show the 
Court that there is a separation mark here in point of time 
and then he moves in the apartment. He thinks he has a 
right to have his friends call on him whenever he wanted to. 
• •***•*•** 

304 Mr. McCann: May it please the Court, I was at the 
time of the adjournment, the day before yesterday, 
examining Mr. Wiseman and he had just finished testify¬ 
ing that he saw Miss Burge about 18 times prior to the 
time of the separation agreement. 

The Court: Right. 

Mr. McCann: And I said I wanted to call attention to 
Paragraph 7 of that agreement. I would like to read it to 
the Court in its relationship to the domestic situation. It 
also relates later on to our counter-claim. 

The Court: All right. 

Mr. McCann: Paragraph 7 reads: 

“The parties hereto agree that it shall be lawful for them 
respectively, all times hereafter, to live separate and apart 
from each other, each to be free from the other’s marital 
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interference, control and authority, each to be free from 
time to time to reside at such a place and engage in such 
employment, business, profession, occupation, or 
305 trade either may think proper and each to have 
independent liberty and freedom of action and con¬ 
duct as fully and in all respects as if respectively, unmar¬ 
ried.’ ’ 

By Mr. McCann: 

Q. After March 10, 1952, did you see more of Miss Burge 
than you had before? A. Yes, sir. 

Q. Will you explain to the Court? A. Well, Miss Burge 
was in school at the time. I was helping her with her 
accounting work. I had an air-conditioned apartment; and 
I had the television set. The air-conditioned apartment 
was during the summer months of July and August. It 
was very hot, and part of June. She visited my apartment 
on occasions to get out of the heat. I helped her in her 
accounting work; and we enjoyed each other’s company, 
and had mutual interests in education; and we visited each 
other on occasions. 

Q. Did you invite her to use the laundry facilities at 
your place? A. I did, because she didn’t have any where 
she lived. 

316 Q. Now, there was testimony to the effect that you 
kicked Mrs. Wiseman sometime in December, 1951. 
I wish you would explain the circumstances when you 
kicked her. A. Yes, sir. I kicked Mrs. Wiseman one time; 
and I recall it was approximately four o’clock in the morn¬ 
ing. That was after continuous nagging and fussing and 
quarreling; and she -wouldn’t let me sleep. That was not 
only the first time that happened but it was numerous 
times. This particular night she wouldn’t let me sleep; 
pulled the cover off me, or pulled me out of bed, or pinched 
me; or do anything she could to keep me awake; and kept 
nagging and nagging; and I got up and booted her. 

Mr. Wachtel: I didn’t hear the last. 
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Mr. McCann: He got np and booted her. 

Mr. Wachtel: Oh, booted her? 

The Witness: Yes. 

• •*••••••• 

357 By Mr. Wachtel: 

Q. Mr. Wiseman, did yon ever forge entries in a family 
bankbook? A. I never forged entries anywhere. 

Mr. McCann: Now, may it please the Court, these issues 
are going to be involved in the second section. They have 
no relationship at all to the divorce involved here; and I 
ask that this line of inquiry—because it is going to be dup¬ 
licated again in the next section of our case—be heard at 
that time. 

The Court: That sounds right. 

Mr. Wachtel: Well, except this, your Honor. We ob¬ 
jected to the introduction of the letter in which reference 
was made to the fact that this man had stolen or taken 
$ 1000 . 

The Court: $1000. 

Mr. Wachtel: I want to show that— 

The Court: That is all right. You may ask. 

358 Mr. McCann.: Did I understand him to make the 
statement, and I want to find out if he did—that he 

had stolen $1000? 

The Court: Bead what he just said in answer to my 
question. 

(Whereupon, the indicated statement was read by the 
reporter.) 

Mr. McCann: May it please the Court, I don’t believe 
that the word “stolen” was used anywhere. 

The Court: It wasn’t. He said “stolen” or “taken”. 
That is beside the point. 

Mr. McCann: All right. 

Mr. Wachtel: I would like to have this passbook of the 
Washington Loan and Trust Company, No. 139776 in the 
name of Eugene and Mabel Wiseman, or the survivor, 
marked for identification, if your Honor please. 
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The Clerk: Plaintiff’s No. 8 for identification. 

« ••••••••• 

360 Q. Mr. Wiseman, on September 12, 1952, in a 
deposition, were you not asked the following ques¬ 
tions and did you not make the following answers: 

“Question: Which entries are yours? 

“Answer: The entries previously referred to and which 
I have previously testified to. 

361 “Question: In other words, there is no question 
now in your mind that those three entries are in your 

handwriting? 

“Answer: I will repeat again that they look my hand¬ 
writing and I suppose that they are. 

“Question: Just two minutes ago, you testified that the 
entry in September was in your handwriting and that you 
made that entry but, nevertheless, cashed the check your¬ 
self.” 

Still continuing the question: 

Mr. McCann: May it please the Court, I object to all of 
this as not contradicting anything that has been testified 
to by the witness. 

The Court: It hasn’t up to now. What is the purpose of 
reading? 

Mr. Wachtel: The purpose is to get into the record his 
direct admissions that he made these entries. 

Mr. McCann: He hasn’t denied it. 

The Court: Why don’t you ask him that question? I was 
going to ask him if you didn’t. I might as well do it now. 
Did you make those entries? 

The Witness: Yes, sir, I made them. 

By Mr. Wachtel: 

Q. What did you do with the checks that represented the 
amount of those deposits? Did you deposit them in 

362 the bank? A. No, sir. As I recall, I cashed them 
at a later date. 

• ••••••••• 
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400 By Mr. McCann: 

Q. How was this property accumulated, Mr. Wiseman? 
A. Through joint effort of Mrs. Wiseman and myself, in¬ 
vestments. 

Q. Savings and investments? A. Savings and invest¬ 
ments. 

Q. To whom did all of this property belong? A. Be¬ 
longed to both of us jointly. 

*•*#••**** 

407 After proceeding to Atlanta, shortly after I ar¬ 
rived in Atlanta, I received a letter signed by Mr. 

Wachtel, advising me that Mrs. Wiseman had been in to 
see him and asked his advice on what she should do; and he 
had advised her to lock me out of the home, change the locks 
on the doors. 

Mr. Wachtel: If your Honor please, I don’t want to be 
picayune, but that letter is in evidence. 

The Court: I know it is; and I assumed that he was men¬ 
tioning it as a prelude to something else. 

Mr. McCann: He is. He is giving a narrative now, your 
Honor, of what took place up to March 10. 

The Court: That is all right. 

408 By Mr. McCann: 

Q. Don’t bother about the substance. Proceed from 
there. A. He wrote the letter and told me I was thrown 
out of my home, or locked out, and not to return there when 
I returned to Washington, but to stay somewhere else until 
the matter had been settled. 

Q. In that letter was any demand made upon you for the 
support of your wife? A. There was a demand made— 
he said he was not taking legal action against me, but at 
the same time, he demanded $5000 support for Mrs. Wise¬ 
man. 

Q. No'w at that time, was your wife employed? A. Yes, 
sir. 
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Q. At what salary? A. Approximately $4300 a year. 

Q. Now, proceed. When did you get back from Atlanta? 
A. I returned to Washington on the morning of February 
5. 

Q. February -what? A. February 5, 1952. 

409 Q. Did you employ counsel after your return here? 
A. I didn’t, the first day I returned. Some three 

or four days later, I did. 

Q. Whom did you employ? A. Mr. Ben H. Dorsey. 

Q. WTiat was his office address? A. 1025 Connecticut 
Avenue. 

Q. Now% did you make any eflfort to secure any of your 
property after your return to Washington? A. Yes, sir, 
I did. 

Q. To whom did you appeal for the return of this prop¬ 
erty? A. Mrs. Wiseman. 

Q. And what were you told? A. I was told that I could¬ 
n’t have anything back except my personal belongings. 
I could come and get my clothes, but I would have to come 
under the proper circumstances, and at a time agreeable 
to her. But that the other, my securities and property 
and car, and all the assets, would not be forthcoming or 
would not have any of it available to me until we reached 
an agreement of a settlement. 

Q. Did you have the money at the time you returned 
from Atlanta to employ counsel? A. No, sir. 

410 Q. How did you employ counsel? A. I employed 
him on a pay-when-I-got-the-money basis. The ar¬ 
rangement was, I would pay him $50 a month but I couldn’t 
start payment until sometime in May. 

Q. That w^as the "way you employed Mr. Dorsey? A. I 
employed Mr. Dorsey on $50 a month and start the pay¬ 
ments in May. I had no money, cash or anything to convert 
to cash, to employ a lawyer. 

Q. Did you have any money at that time to pay for 
furniture? A. No, sir. 

The Court: Now% let me be clear about this; when did 
you employ Mr. Dorsey? 
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The Witness: About three or four days after February 
5, after my return from Atlanta. 

The Court: In 1952? 

The Witness: 1952. 

The Court: Now, do I understand that, at that time, 
everything that you and your wife had, either held jointly 
or singly, she had obtained the physical possession of? 
The Witness: That is correct. 

The Court: Was there anything in your name that was 
still in your possession or reachable by you, other than 
through Court process or agreement? 

The Witness: No, sir, unless it might have been the 35 
shares of bank stock; but she had that certificate. 

411 She had the car; she had all the securities and stocks, 
the deeds, the cash in the bank and everything. 

Bv Mr. McCann: 

Q. And she had the 35 shares of stock at the bank? 
A. She had the certificate. 

By Mr. McCann: 

Q. Did you make any effort to secure a reconciliation 
after your return to Washington February 5 and prior to 
March 10? A. Yes, sir, I did. 

Q. Will you tell the Court how many times you attempted 
to secure a reconciliation? A. During that approximate 
33-day period, I attempted several times, probably 10 times. 
I contacted Mrs. Wiseman by phone, which was the only 
way I could; and each time she would not consider recon¬ 
ciliation; and she told me that I would have to get the 
lawyers to work out a settlement agreement, 

412 and that she wasn’t going to talk to me about 
reconciling. 

Q. Now, will you explain when you ascertained that some 
of your property was in Mr. Wachtel’s office? A. After the 
separation agreement, or at the time the separation agree¬ 
ment was signed. 
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Q. Until that time, so far as you knew, Mrs. Wiseman 
had possession of all of your property? A. I assumed that 
she did. I knew I didn’t have it; and I assumed she had 
control of it. 

Q. Did you during that time—after you returned to 
Washington—attempt to get her to allow you to use the 
automobile? A. Yes, sir, I did. 

Q. What was her answer to that? A. She told me she 
would not let me have it. She had it hid and she wouldn’t 
turn the car over to me until we reached a settlement. 

Q. Did you attempt to secure any of your securties from 
her? A. Yes, sir; I asked for cash; I asked her for other 
things that I could use. 

Q. And the same response was made to you? A. Same 
response. 

Q. Now, Mr. Wiseman, will you explain what the 

413 situation was with respect to your attorney at that 
time? Was he out of town a large part of the time? 

A. Mr. Dorsey was out of town during that period most 
of the time. 

Q. Do you recall when and where you usually saw him? 
A. The times that I did talk to him in person, it -was in his 
office. I had to call him long distance several times in New 
York in order to get in touch with him. He "was in New 
York at the time, the week the agreement was signed, 
March 10. He came back, as I recall, for that purpose, one 
of the reasons he came back from New York was to be 
there at the signing of the agreement. 

Q. Do you remember holding any conferences between 
Mr. Dorsev and Mr. Wachtel in Mr. Wachtel’s office? 
A. Yes, sir. 

Q. Was Mr. Boss ever present at any of these confer¬ 
ences? A. No, sir. 

• *•••••••• 

414 Q. Yes. Do you recall what demands were made on 
you with respect to a property division before a final 

agreement was arrived at? A. Yes, sir. Mr. Dorsey and 
I went to Mr. Wachtel’s office. 
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The Court: By the way, is it this Mr. Wachtel you are 
talking about ? 

The Witness: Yes, sir. 

The Court: Yes. 

The Witness: We went to Mr. Wachtel’s office and the 
three of us was in a room. There was no one else present. 
Mr. Dorsey asked Mr. Wachtel what kind of an agree¬ 
ment they would consider, and Mr. Wachtel said he didn’t 
think he would want to make an offer. Started off by 
saying he didn’t believe he wanted to make an offer for his 
client; he was going to be hard to please. Mr. Dorsey made 
the offer of 60/40; Mrs. Wiseman 60, and me 40. 

415 Q. Sixty percent of the $50,000 and you 40 per¬ 
cent? A. That is right. Mr. Wachtel stated that 

he wouldn’t even take the trouble of advising her that that 
offer had been made. Then Mr. Dorsey made an offer of 
75-25, after we had left the room and discussed it; 75-25 
of $50,000. Mr. Wachtel said he didn’t care to even take 
the time to offer her that; that she was going to have to have 
more than that before she would talk terms. 

We stayed there some little bit. We did’t get anywhere. 
And I wouldn’t, of course, offer any more than that. I 
thought I had been very liberal; and we decided to call 
the conference off. Either at that meeting or at a later 
date, a telephone conversation between Mr. Dorsey and 
Mr. Wachtel, they agreed that perhaps Mrs. Wiseman and 
I could get together and work it out more satisfactorily 
than the lawyers could. 

Mr. Dorsey went to New York and I picked up then, as 
per agreement between the two lawyers, and met Mrs. 
Wiseman at the Raleigh Hotel. 

The Court: Just the two of you? 

The Witness: Just the two of us. 

The Court: When was that, approximately? 

The Witness: That was somewhere around- 

The Court: This agreement is the 10th of March. 

The Witness: Yes, sir. It was somewhere around 

416 the 4th or 5th of March. 

The Court: All right. 
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The Witness: I believe it was on the 4th and 5th of 
March, two consecutive nights. The first night vre didn’t 
get anywhere. Mrs. Wiseman said it had to be every¬ 
thing; and I wouldn’t do it. And we spent about probably 
an hour and a half or two hours; as she got very insulted 
about it because I wouldn’t give her everything. That was 
the only figure that was mentioned that night, w-as every¬ 
thing; and we separated without reaching any agreement 
at all. But we did decide we would try it again the next 
night. 

The next night we met at the Raleigh and Mrs. Wiseman 
was in a little bit of a better frame of mind or spirit that 
night. She did set a figure less than the 100 percent. 

Mr. McCann: May it please the Court, I have inten¬ 
tionally left Mr. Dorsey out of the preliminary, because I 
intended to call him as a witness. I don’t assume that you 
would object to his being here now; but I hate to call him 
from his job and have him sit. I don’t know hovr long we 
will be with Mr. Wiseman. 

The Court: I don’t think he ought to be in the Court¬ 
room. I may as w^ell say now, if I had realized Mr. Wachtel 
was the attorney who participated in the discussions, which 
led to this agreement, I wouldn’t have permitted him to be 
here. 

417 Mr. McCann: That is the reason I protested in 
the first place. 

The Court: He is going to have to be a witness, whether 
you want him or not. 

Mr. Boss: Sir? 

The Court: I will call him if need be, myself. There¬ 
fore, while I won’t exclude now, because I don’t see much 
point in it, I won’t permit you further to examine wit¬ 
nesses. You cannot be a lawyer and a witness in the same 
case at the same time. 

• *••••**•• 

Mr. Boss: Your Honor, I believe I intended to, and 
thought I did, at the beginning of this case, make it clear 
that Mr. Wachtel had taken part in these negotiations. 
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The Court: I am sure you did. The name meant noth¬ 
ing to me at the time in connection with this. I remember 
asking you, or maybe both of you,—I suppose I did— 
418 whether you would be witnesses in the case; and you 
told me you didn’t think you would be, but that an 
associate would be; and probably did mention Mr. Wach- 
tel’s name. But that didn’t register on me until just this 
minute. 

Mr. Boss: At the time, at the beginning of the case, when 
that question of witness came up, I said we had no inten¬ 
tion at all of calling him. 

The Court: No, but it is inherent in this. The necessity 
for Mr. Wachtel’s testimony, I believe, is inherent in this 
counterclaim. I may be wrong but I think it is. 

Mr. Boss: I only granted to make clear that I thought- 

The Court: I am going to want to know who said what 
prior to the execution of this agreement; not just the two 
parties but the lawyers who represented them. 


419 Mr. Wachtel: I want to make my position quite 
clear in the matter. Both Mr. Boss and I feel with 
this testimony, such as has been adduced now, and may be 
adduced from this witness, based on some five or six 
hundred pages of deposition that w-e have, that there is 
no actionable fraud or duress here. 

The Court: I know that is your position. I may take a 
different view of it. 


Mr. Wachtel: Would your Honor prefer that I withdraw 
at this time? 

The Court: The harm, if any, has been done. You may 
remain wiiere you are; but I say you will not be permitted 
to examine witnesses now*. 

420 Mr. McCann: May it please the Court—and we 
have had so much in this case I say it reluctantly— 
I think if the Court will read the beginning of my state¬ 
ment on page 200 of the transcript, you will see that I 
anticipated a lot of these things and urged that we should 
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settle this case out of Court because of the unhappy possi¬ 
bilities of it. 

The Court: I think so too; but I am afraid you have 
gotten to the point now where you can’t do it. I am willing 
to help you try that. 

• *•**••*•• 

Mr. Wachtel: If your Honor please, I would like to make 
one thing clear to your Honor, and dispel any im- 

421 pression that your Honor may have about this 
case. With all due respect to Mr. McCann, both for 

his age and his years at the bar, the statement that he made 
in the deposition is, in my opinion, and my associate’s 
opinion, just a grandstand play. 

• ••••••••* 

The Court: You are trying the case and I am going to 
have to decide the case. I know it is going to be necessary 
for you to testify because if neither side calls you, I am 
going to call you. Therefore, I do not believe you ought 
to be present while this testimony is being given. 

Mr. Wachtel: If your Honor feels that there is the 

slightest taint of impropriety in my being in this room- 

The Court: I do. 

Mr. Wachtel: —then I shall withdraw, your Honor. 

The Court: I don’t know that I could force you to, per¬ 
haps as a member of the bar of the Court, and as counsel 
of record, and perhaps I don’t even have the authority. I 
have never had the question to consider or to decide. 

422 But I know one thing, that you can’t be a lawyer 
and a witness at the same time. As to that, there is 

no doubt in the mind of the Court. 

Mr. Wachtel: I don’t propose to debate with your Honor 
whether that is so legally or ethically, or anything like that. 
I think no useful purpose would be served. So long as 
your Honor feels that way, whether I agree with your 
Honor’s views or not, I beg leave to leave the room; and 
I would also like, if we may have it, a short recess so that 
my co-counsel and I can discuss the remaining steps that 
we propose to take in this case. 


The Court: I don’t know that you would need that now. 

Mr. Wachtel: Except this, your Honor. Certain phases 
of the cross examination, things of that sort, the notes and 
preparation. 

The Court: I will give Mr. Boss an opportunity to con¬ 
sult with you before he puts you on the witness stand 

Mr. Wachtel: I was talking about this witness. 

The Court: You mean before cross examination! 

Mr. Wachtel: Before we go further in this case. I would 
like to turn over my notes and things of that sort. 

The Court: I think that is reasonable. Is five minutes 
enough! 

Mr. Wachtel: Please. 

• ••••••••• 

423 The Court: Now, let’s get back to this first meet¬ 
ing at the Raleigh Hotel. 

The Witness: Mrs. Wiseman and I completed the first 
meeting without reaching any agreement. 

The Court: What did you talk about at that time and who 
said what, in substance! 

The Witness: We talked about- 

The Court: What was your position and what was her 
position, and so on! 

The Witness: My position was, I kept asking her, let’s 
hold up and not make a contract. She had already sued for 
separate maintenance. I asked her to withdraw and we 
would reconcile. That was my interest in meeting her the 
first night. And if we could not reach an agreement, then 
we would try to reach an agreement how we would divide 
the property. And she insisted that she go ahead with 
the separate maintenance suit. 

By Mr. McCann: 

Q. You had better tell the Court about that, because 
that hasn’t appeared in the record up to now. What time 
was the separate maintenance suit filed! A. About Febru¬ 
ary 13, I believe. 
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Q. Who filed it? A. Mrs. Wiseman filed separate main¬ 
tenance suit; and she would not- 

424 The Court: Who filed it? 

The Witness: —she would not consider to con¬ 
cede to withdraw it. She wanted to go ahead and get a 
property settlement; said that was the only way she would 
be willing to handle the matter; and if I didn’t, she would 
ruin me socially, my business profession and my office and 
my job, and spread it all over the papers. And we didn’t 
get anywhere. She would accept nothing short of 100 per¬ 
cent. 

At the second meeting, she seemed to have a little dif¬ 
ferent attitude; and when I asked her what she would con¬ 
sider settling for, she said,- 

The Court: You met with her alone the second time? 

The Witness: We were alone at the second meeting. No 
one was there. We were sitting in the lobby alone. 

The Court: Go ahead. 

The Witness: Mrs. Wiseman said, well, she realized that 
perhaps I would have to have my bank stock, the 35 shares 
of bank stock back if I remained on the Board; but she 
thought she was entitled to everything. We talked for 
several minutes and didn’t get anywhere at that meeting. 
Then finally I told her I didn’t think we were going to get 
together. She said, do you really feel that you want to re¬ 
concile? Would you take me back after all the things that 
I have said to you and said about you and accused you of? 
Would you want to reconcile? 

425 I said, “I certainly would.” 

And she said, “Well, if that is the way you feel, 
perhaps we will; and if we can get together on a fair settle¬ 
ment, and in that way, I will know that your intentions are 
good. ’ ’ 

I asked what she meant by “a fair settlement” and she 
told me that it would have to be almost everything; and 
why should I care as long as we were going to reconcile. 
She gave me her consent for a reconciliation, and based on 
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that, I agreed to the figure of approximately 88 percent of 
the $50,000. We discussed generally what I would get 
under the agreement, which would be the car, 35 shares of 
bank stock, and the U. S. Government bonds in my name. 
She reminded me again that was the only way that I would 
show my trust and faith and my care for her, that I really 
still loved her, would be to make a very generous settle¬ 
ment. 

We left that meeting after about two hours and with her 
consent that we would be reconciled. 

By Mr. McCann: 

Q. Now, based upon that statement, did you take over as 
a token of your good faith, the $15,000 worth of stock or 
265 shares of that stock to the bank and have it transferred 
even before the agreement was executed? A. Following 
the last meeting we had at the Raleigh, but previous to the 
signing of the contract, I went to the First National 
426 Bank of Arlington and Mrs. Wiseman met me there, 
and transferred the 265 shares of bank stock from 
joint ownership to Mrs. Wiseman. 

The Court: Who had the physical possession of it? 

Mr. McCann: She did. 

The Witness: Mrs. Wiseman had physical possession of 
the stock. 

Mr. McCann: Now, may it please the Court, so far as he 
knew, she had the physical possession. Let’s state it that 
way, because the deposition shows she had turned it over 
to Mr. Wachtel. 

The Court: All right. 

The Witness: We reached an agreement on the items 
that I have enumerated; namely, the car, 35 shares of bank 
stock, and U. S. Government bonds in my name. There 
were two items we did not reach an agreement on that 
night, and we had not reached an agreement on them when 
I appeared at Mr. Wachtel’s office to sign the agreement. 

The Court: You had not reached an agreement on what? 
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The Witness: On the insurance policy and how much per 
month that I would pay, how long I w-ould pay $100 per 
month. 

The agreement I had with her—with Mrs. Wiseman, was 
$100 a month for three years. 

The Court: When did you have that agreement ? 

The Witness: At the last meeting at the Raleigh. 

427 She wanted $100 a month indefinitely until she re¬ 
married or something happened to terminate the 

agreement. 

The Court: I thought you said that at that meeting you 
agreed to reconcile the differences and w’ould go back to¬ 
gether? 

The Witness: She would agree to a reconciliation at a 
later date. 

By Mr. McCann: 

Q. In other words, it was a condition of reconciliation 
that you would make this settlement? A. The condition of 
reconciliation was the reason I agreed to the settlement. 

Q. What was the other item that no agreement had been 
arrived at? A. As to how long the $100 a month would run. 

Q. No, I am talking about the insurance policy. You 
covered that. A. The insurance policy, as to who would 
retain physical possession of the insurance policy, and if 
the beneficiary would be changed. 

Q. Now, that had not been discussed at the first two con¬ 
ferences; is that correct? A. We discussed that but it 
wasn’t agreed to. There was no agreement. 

Q. Tell the Court then what happened when you came 
up to the meeting -where the agreement was drawn? 

428 A. Well, I close my office at 4:30 each day; and about 
4:00 o’clock I had a call from Mr. Wachtel’s office 

asking me if I would be there to sign the agreement, and I 
told the lady that called that I would be there but it -would 
possibly be six o ’clock. I had talked to Mr. Dorsey about it. 

Q. Where was he w’hen you talked to him, in New York? 
A. He was in New York. And he objected; said it was 


unfair; and he objected to me signing the agreement. But 
he met me there at the office. 

The Court: At whose office ? 

The Witness: At Mr. WachtePs office. And the agree¬ 
ment was already typed and handed to me to read, when 
I walked in. I read it over and I noticed that the $100 a 
month which we had not agreed to was to continue until 
Mrs. Wiseman remarried, as I recall; and that she was to 
have possession, physical possession of the insurance policy 
and have the beneficiary changed so that it would not be 
revocable. 

By Mr. McCann: 

Q. What happened then? A. I held out for possibly an 
hour. I didn’t want to sign it. Mrs. Wiseman was sitting 
there and she said, Well, per our condition of agreement 
that we should be reconciled, “Why are you fussing over 
these two little items that don’t amount to much?” 

And again it was my understanding and my firm 
429 belief that she meant what she said, that we would 
be reconciled; and I signed the agreement under that 
condition. I didn’t have any money, the property, assets; 
was forced out of my home, didn’t have anything to hire 
legal aid, and I signed it in order to have any money at 
all to pay my lawyer or to operate on or to live on. 

Q. Now, then, what happened when you signed the agree¬ 
ment? Were the keys to vour car delivered to you? A. 
Yes, sir, they were delivered in the office that night. 

Q. Who delivered them to you? A. Mr. Wachtel. 

Q. Were the bonds that they had, the Government bonds, 
delivered to you? A. Yes, sir. 

Q. Who delivered them to you? A. Mr. Wachtel. 

Q. Was the 35 shares of stock delivered to you? A. Yes, 
sir. 

Q. Who gave that to you? A. Mr. Wachtel. 

Q. Did he show you a list of all of the securities that 
he had there in the office? A. Yes, sir. There was 
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430 some question about the U. S. Government bonds. 
I had questioned the number; and he showed me the 

record of them in a double entry journal note book. 

Q. Now, did you get anything besides that out of this 
property? Was that all that you got back? A. That is all 
I got back. 

Q. Have you evaluated the value of the property re¬ 
turned to you on March 10, 1952? A. Yes, sir. 

Q. Will you take those items one at a time and explain 
them to the Court and show what you received at that time 
of the joint and several properties which you had pre¬ 
viously owned? A. I received 35 shares of bank stock, 
which was the number of shares that qualified me for 
Directorship. 

Q. What was the value that you put that stock at? A. I 
placed a $55 value on each share, the same as I did on the 
265 shares and the 100 shares involved. 

Q. What was that worth, then, assuming that value? A. 
$1925.00. 

Q. What value did you place on your car? What kind 
of car was it? A. A 1949 Pontiac; and I placed a value of 
$1500. That is probably a little high compared to the 
market value at that time; but that is as near as I could 
get to it. 

Q. What value did you place on your Government 

431 bonds? A. $2490.00. That was as near as I could 
figure the cash surrender value at that time. 

Q. Hovr much was the total that you received in the set¬ 
tlement of March 10, 1952? A. $5,915.00. 

Q. Now, Mr. Wiseman, take the items that belonged to 
you jointly, or which w r ere in her name, or in your name 
prior to March 10,1952, and give the Court a definite state¬ 
ment as to what properties were given to your wife that 
night and the reasonable value of those properties. 

Mr. Boss: Your Honor, in this establishment of value, 
I think there should be some indication of how it is arrived 
at, without just a statement of evaluation. 
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The Court: I agree with that. 

Mr. McCann: I expect him to give it to you. 

The Witness: Number one, the home at 4526 Fifth Street. 
The original cost was $13,950 in March 1949. Mrs. Wise¬ 
man and I added several things to the home following that 
date, and some of those items are a new refrigerator, large 
exhaust fan; we repaired the building and painted the 
building both inside and out, including the repair on the 
roof, new awnings, porch furniture, and closed the back 
yard and placed the new fence on each side of the yard. 
After talking to the real estate people that sold the prop¬ 
erty to Mrs. Wiseman and myself, and considering 
432 the items I have just mentioned, it was agreed that 
the property possibly appreciated 20 percent above 
the figure that we paid for it in 1949; so I appreciated the 
home 20 percent, making a total of $16,740. That is the 
figure that the real estate company said they would place 
on it or take it for sale. 

The trust against the property was approximately $6300. 
That leaves a total equity in the property of $10,440.00. 

Item No. 2 is a first trust note on a co-op apartment at 
1427 Chapin Street, Northwest. The principal and interest 
on that property, as near as I could compute it, on January 
1 was $4,354. 

Item No. 3, 265 shares of bank stock. 

By Mr. McCann: 

Q. Now, just a minute. You mean that on January 1, 
1952, the value of that was $4,350.00; is that correct? A. 
That is as near as I can say. 

Mr. Boss: Is that a January date? 

Mr. McCann: January 1, 1952. 

The Witness: Item No. 3, 265 shares of bank stock at $55 
per share, $14,575. 

Mr. Boss: Your Honor, again I would like to ask that 
he indicate where these values come from. 

The Court: You might as well do it now because counsel 
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is going to be entitled to ask you later. You might 
433 as well tell us now. 

The Witness: I place that value on the bank stock 
because around that date, January and December, the bank 
stock was selling for $55 a share. 

Mr. McCann: And as Mrs. Wiseman testified, since then, 
that she sold 100 shares of that, against which there was a 
loan for $55. 

The Witness: Fifty-six, I believe, if I remember correctly 
in her statement. 

Mr. McCann: So the basis of the 55 is sales made around 
that time. 

By Mr. McCann: 

Q. Proceed. A. Item No. 4 is furniture. The total of 
that, $2,010.00; and I would like to read off in the items of 
furniture involved,—not all the miscellaneous, but the large 
items. 

Q. Proceed. A. Which total the $2,010.00. I didn’t list 
the miscellaneous small items. 

Rugs, $180.00. That was two large wool rag rugs and two 
large Axminister rugs, or some quality even better than 
that. 

The Court: Let me interrupt as to this. Mr. Boss, will 
there be a dispute about these evaluations? If not, I don’t 
see the point in taking the time. 

Mr. Boss: There is a disagreement as to total 
454 evaluation of the property. He alleges a total of 
$50,000; and it is our view that that is not the value. 

The Court: All right. 

The Witness: May I proceed on the furnishings? 

The Court: Yes, go ahead. 

The Witness: There were summer rugs and winter rugs. 
As I enumerated, two large rag rugs and two large wool 
rugs; and then the summer rugs for the house. Total 
$180.00. 

Living room furniture, $270.00. That included a large 
divan, a chair- 
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Mr. Boss: Your Honor, if he is reading a cost price of 
this furniture in the home, and he says approximately 
$2000 as to cost, we will not dispute that that is the ap¬ 
proximate cost. 

Mr. McCann: He is not though. 

The Court: Let the witness answer that. 

The Witness: No. 

The Court: What is the basis for those figures? 

The Witness: The value, the actual value. 

The Court: We are talking now, I believe—are we not— 
about the furniture ? 

Mr. Boss: That is my understanding. 

The Court: That is what you were asking about? 
435 Mr. Boss: Yes. 

The Court: Tell us, as you enumerate those things, 
or before you go on with your enumeration, how you arrived 
at the value you put upon those several articles ? 

The Witness: This is my own estimate of what the fur¬ 
niture would bring on the market. 

The Court: All right. 

The Witness: The living room furniture, $270.00. Tele¬ 
vision set, a cabinet model, DuMont, 19-inch, approximately 
fourteen months old. The set cost $650.00. I valued that 
at $450.00. 

Electric sewing machine, $112.00. 

Pictures and mirrors, $32.00. 

Nine piece mahogany dining room suite, $270.00. 

Dishes, six plate setting; the dishes came from Gar- 
finckles; and the plates were around $3.50 per set. Six 
place setting at $90. Twelve cups and saucers of Royal 
Dalton make, Canadian china ware, cost $3.50 per saucer 
and cup, $36.00. Silverware, sterling, the make was Pre¬ 
lude by International, six place setting, $90.00. 

A camera that Mrs. Wiseman purchased for me as a gift 
some three, four years previonsly, $36.00. 

Portable radio, which I purchased with my own funds, 
electric, three-way, $36.00. 
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Personal desk of mine which belonged to me, 

$ 22 . 00 . 

Curtains in the home, $18.00. $13.50 of that was for cur¬ 
tains that I purchased in December before I left for At¬ 
lanta. The breakfast suite, $18.00. Linens, $45.00. 

Bedroom No. 1, where Mrs. Wiseman and I slept, $135.00. 

Bedroom No. 2, $90.00. 

Old divan, $22.00. 

Metal chifferobe, $14.00. 

Chest of drawers, $9.00. 

Daybed, $13.00. 

Cabinet, radio and record player, $22.00. 

Making a total of $2,010.00. 

Item No. 5 was 100 shares of bank stock. 

Q. Pardon me, did you count an electric stove in that? 
A. No. There was a gas stove; but that went with the 
house. I didn’t count that. 

One hundred shares of bank stock in the name of Clara 
Upton, again at $55.00 per share, $5,500. 

Item No. 6, two hundred shares of Northrup Aviation 
stock at $14 per share. That was the market at about Jan¬ 
uary 1, 1952. 

That would be $2,800. And then during ’52, sometime 
in ’52, Mrs. Wiseman received a 10 percent stock dividend 
which would be 20 shares more, making a total of the 
437 Northrup Aircraft Stock of $3,080.00. 

Item No. 7, 59 U. S. War bonds, computed at $20 
a bond, which is as near the cash surrender value as I could 
get, $1,180.00. 

Item No. 8, Cash in the savings account at the Washing¬ 
ton Loan and Trust Company, $1,637.00. 

Item No. 9, cash surrender value of $10,000 life insurance 
policy, $1,475.00. 

Making a total of the property, assets, securities and 
cash that Mrs. Wiseman received under the agreement of 
$44,251.00. 

Q. What percentage does that make Mrs. Wiseman re- 


ceived and what percentage did yon receive? A. Mrs. Wise¬ 
man received approximately 88 percent and I received ap¬ 
proximately 12 percent. 

Q. Now, following the signing of this agreement, did you 
have certain duties to perform to implement the agreement? 
A. Yes, sir. 

Q. Tell the Court what they were and what you did, if 
you performed those duties? A. I performed the duties 
under the agreement, paragraphs 7 and 8 of the agreement. 
I can’t quote it exactly, but I know what it said, what it 
required: That each one be permitted to live their own 
lives. 

438 Q. I am not referring to that. Did you transfer 
by deed the real estate to her? A. The deed and 

everything was transferred by quit claim; and that was 
handled by Mr. Wachtel. 

Q. Did you transfer to her the bank stock, the 265 
shares? A. The 265 shares vras transferred before I ever 
signed the agreement. 

Q. Did you transfer to her by an assignment an irre¬ 
vocable assignment, the life insurance policy, 20-year en¬ 
dowment policy? A. Yes, sir. 

Q. Is there anything else that you had to transfer? 
A. Yes. The trust note on the 1427 Chapin Street property 
was assigned by quit claim. 

Q. And you performed all of those obligations on your 
part? A. Yes, sir. 

Q. Then did you agree to pay to her $100 a month? A. 
Yes, sir. 

Q. Did you pay her $100 a month thereafter? A. Yes, 
sir. When I left for Atlanta on January 1,1 gave her $100 
for January expenses. I also paid her $205.00 out of 
my December salary check for December expenses, 

439 because she made that demand that she have that 
much. She even wanted more and when I returned 

on February 5,—no around March 1, I gave her a check 
for $225.00 which paid for February and March and there¬ 
after, I paid her $100 a month through August. 
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Q. When did you pay the August payment? A. The 
August payment was made on July 26, at Mrs. Wiseman’s 
request, insistent request that I pay her this money in 
advance; she needed it very badly. 

Q. So up until August 3, 1952, you had performed every 
obligation made on you under this separation agreement? 
A. Yes, sir. 

Q. Now, did you attempt after March 10, 1952, to effect 
a reconciliation with your wife? A. Yes, sir, I did. 

Q. How many times? A. A number of times. Approxi¬ 
mately 40 or 50 times. 

Q. Did you write any love notes? A. Yes, sir. 

Mr. McCann: I call on counsel to produce the two notes 
to which I refer. 

Mr. Boss: Tell me what notes you are referring to. 

Mr. McCann: Notes written by Mr. Wiseman. They 
■were in the file there. One of them was read in the deposi¬ 
tion. 

Mr. Boss: You refer to two notes. I am not sure 

440 which two you are referring to. 

Mr. McCann: The ones -written by Mr. Wiseman 

to her. 

441 Q. Is this a note which you wrote to Mrs. Wise¬ 
man after June 21, 1952? A. This note was -written 

sometime around the first of July, or latter part of June. 
Q. All right. 

The Court: Are you offering that now? 

Mr. McCann: I thought I would read it into the record 
so as to return it to them. 

The Court: Is there any objection, Mr. Boss? 

Mr. Boss: No, sir. 

Mr. McCann: This is dated “6:45 p. m. Friday.” 
“Dearest Mabel: 

“I was not leaving town for the -week end, as you 
thought. I was contacted and agreed to meet them with 
a witness as you saw with your own eyes. The reason 
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442 was to get the matter settled once and for all, so that 
I can get this trouble off my mind. I took her to 

a friend’s house and dropped them both. Believe me, please, 
this is the truth. This will soon be over. Believe me, I am 
sincere. You were so reasonable Saturday afternoon, I 
had hopes then and I want to gain back your confidence. 
All my love. Gene.” 

The Court: Before you ask about the other one, will 
you ask him what this is all about? 

By Mr. McCann: 

Q. Will you please explain to the Court what that was 
about? A. Yes. I picked up Miss Burge and Miss Pann, 
sir, at the Department of Agriculture and was driving 
north between 12th and 14th—I don’t recall the street, a 
short street. Mrs. Wiseman was over spying again, and 
she saw the two ladies get in the car. She ran out in front 
of the car and tried to stop it. She didn’t stop in front of 
the car, but she tried to wave me down. She run over and 
looked in the car. I had to stop at a cross street. She 
saw some packages in the car and she yelled she guessed 
that we were going to the beach for the week end. 

I delivered the two ladies over in northeast and proceeded 
back to Mrs. Wiseman’s place on Wisconsin Avenue some 
hour and a half later. 

443 Q. And left that little note ? A. And left that note 
on the door. 

As I came out, Mrs. Wiseman saw me and, of course, 
flagged me; and she didn’t get the note until after I left. 

The Court: Well, now, what was your reference in that 
note to a Saturday meeting that “you were so reasonable 
on Saturday”? What did that have reference to? 

The Witness: Mrs. Wiseman and I met several times in 
the Washington Hotel. We also had dinner at the Wharf. 
I am trying to fix the place. I don’t remember where we 
met this particular Saturday but she was more reasonable 
then and talked more reasonable about the fact; she didn’t 
harass me or bawl me out or anything; or she didn’t talk 
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belligerant, like she had been doing; and I thought at that 
time that perhaps she might be considering going through 
with her agreement; but it turned out it was all make 
believe. 

I can’t recall the place that we met. I do know on another 
occasion we met at the wharf, down on the wharf at the 
Flagship and ordered dinner; and they brought the food 
and I started eating; and she started hounding me. I ate 
about three bites and had to stop because I couldn’t listen 
to her hounding me and eat too; and she finished her meal 
and got up and left before the waiter ever brought the 
check. She left the restaurant. 

On another occasion, I met her at 14th and Penn- 
444 svlvania Avenue and we parked on the street and 
sat there for about an hour. I was talking about 
reconciliation at that time and she got out of the car and 
walked away after a few minutes’ discussion. 

Mr. Boss: May I ask what date was stated as the ap¬ 
proximate date of this note? 

The Court: He said either late June or about the first 
of July. 

Mr. Boss. Thank you. 

By Mr. McCann: 

Q. I hand you another document on the stationery of 
‘‘Inter-communications, scheduled Saturday work” and 
that has a date November 8, 1951” on one side, and ap¬ 
parently a note from you on the other. Will you tell us 
what that is? A. It is a note that I prepared in the bed¬ 
room the night that I picked up my personal belongings or 
part of them. It was the night that Mr. Dorsey and I went 
to Fifth Street. 

Q. That was in February, 1952? A. That is right. 

Q. And you left that note with her? A. I left it laying 
on the bed in the bedroom. 

Mr. McCann: I will read this, your Honor, if you don’t 
mind. 

The Court: Have you given that a number? 
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Mr. McCann: Yes, this has a number. 

445 I am referring now to Defendant’s 8 for identifi¬ 
cation. 

“My feeling has not changed from the date we said our 
vow's. You know' what they were then. It is true a person 
can still love and be beaten down with bitter remarks. I 
have heard them all and they are bad, but I will always 
love you Mabel; and I w'ill never change. With all my 
heart and soul. I am a victim of circumstances and you 
will know some day. I wrould even leave Washington with 
you and go far away.” 

Now', what is that at the bottom? A. “Always and for¬ 
ever.” 

Q. Alw’ays and forever. A. Yours. 

Q. “Yours, if you wrant me. Gene.” 

The Court: Now, did you fix the time for that? 

Mr. McCann: That was in February, may it please the 
Court of 1952, w'hile he was locked out of the house and 
had gone to the home to secure his possession. 


The Court: My question was, had the witness testified 
to when it wras? 

Mr. McCann: Yes. 

The Court: All right. 

The Witness: It was somewhere around the 15th 
446 of February, 1952. 

Mr. McCann: Now, may it please the Court, those 
twro are not offered in evidence. I simply read them as 
marked for identification. 

The Court: Yes. They are in evidence though. 

By Mr. McCann: 

Q. Now’, did your wife live up to her agreement under 
the separation agreement of March 10, 1952? A. No, sir; 
she did not. 

Q. In w’hat respects did she fail to live up to the agree¬ 
ment? A. She called me at my office. She called my super¬ 
visor. She went to the First National Bank of Arlington. 

****•••••• 
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447 By Mr. McCann: 

Q. Mr. Wiseman, I don’t want you to tell what 
someone told you. I want you to tell what you know that 
she did after March 10 and August 4, in the breaching of 
her contract. A. She called me in the office. 

448 Q. How often? A. Well, I would say twro or three 
times. On one occasion I remember specifically, I 

was supposed to meet her, and I called her back. I had 
to call through a third party to reach her; and told her 
I w T ould he a little bit late; and she began then trying to 
reach me and I was out of the office at the time. She called 
the guard; and the guard come and told me, found me in 
the file room and told me that my wife had alarmed every¬ 
body at the Pentagon and everyone at Gravelly Point. 

Mr. Boss: I again object to the comments of the guard. 
The Witness: She identified herself as Mrs. Wiseman 
to the guard. 

The Court: As a result of what the guard told you, did 
you do anything? 

The Witness: I got in touch with Mrs. Wiseman. Again, 
she accused me of not being in the office wrhen I said I was. 
And she took the check that I gave her on July 26, in 
advance of the date of August 1, w-hen it was due, went 
to the First National Bank of Arlington to cash it, after 
my requesting that she not cash it on July 26 because I 
didn’t have the funds in there; and at her insistance I gave 
her the check in advance. She went to the bank and pro¬ 
ceeded to discuss the domestic affairs with Mr. Halladay 
of the bank. 

**•**•*••* 

449 By Mr. McCann: 

Q. Can you tell of the things that you know that she 
did? Did she come to your apartment in violation of 
paragraph 8 of the agreement and break into it? A. Yes, 
sir. I had not reached that point. 

450 Mr. Boss: I object to that type of question, lead¬ 
ing to what constitutes the breach he is talking about. 
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The Court: Well, yes, I agree to that. 

He is certainly entitled to get the facts out. 

Mr. McCann can characterize it and urge upon the Court 
at the proper time whether it is a breach or isn’t. Just 
ask the witness what she did. You say she came to your 
apartment and broke in. Does that have reference to 
August 31 

The Witness: Yes, sir. 

The Court: Well, we already heard that. 

Mr. McCann: Yes. May I have the contract? I would 
like to read Section 8 and Section 9. 

The Court: I have it here. 

Mr. McCann: I would like, your Honor, to have the rec¬ 
ord show the Sections which we have maintained were 
broken. Now, I have read Section 7 in. 

The Court: It is a part of the record in the case, unless 
you want it. I have read it already. 

Mr. McCann: If you have read Sections 8 and 9, your 
Honor- 

The Court: I have read the whole agreement. 

454 Mr. Boss: Your Honor, there is one matter I would 
like to bring up before we proceed. 

Yesterday afternoon, when the Court indicated that it 
might be desirable that Mr. Wachtel not be present, in view 
of the fact that he might be called as a witness on the other 
side or possibly by the Court himself, he, voluntarily, with¬ 
drew from the Court room. Since that time, your Honor, 
I have been very much concerned about that because that 
has put me in the position of attempting to try this case 
entirely alone. 

When we started this case, it was Mr. WachtePs motion 
and admission for the case was permitted. 

The Court: Yes. 

Mr. Boss: This part of the case has been prepared pri¬ 
marily by him. Also, we had additional trial counsel in 
the event there was any such problem presented. When 
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that was not presented, additional trial counsel was re¬ 
leased. I am not prepared to try this case entirely alone. 
That has come up only after Mr. Euwer left and after Mr. 
WachtePs name had been mentioned very frequently. 
There had never been any question until late yesterday 
afternoon. 

455 As I say, in order to protect my client’s rights and 
see that she is protected, I do not feel that I should 

try this case alone. 

I have one suggestion to meet that problem. 

• ••••••••• 

I would suggest that that problem could be met, if the 
Court desires Mr. Wachtel be a witness, by having him 
called now; his story told. I am sure there is no question 
of his telling the truth. Then, thereafter, that he be per¬ 
mitted to take full part in the case. 

The Court: No, I won’t call him first. 

As I told you, I am quite certain that if neither of you 
do call him, I will. But I am not positive, absolutely, that 
I will. In any case, he shouldn’t be called until the story 
of this transaction has been told; because only then, if at 
all, will he have anything to explain. 

• ••••••••• 

456 Whether or not he will be called as a witness will 
depend on the testimony that comes in and the need 

457 for it, if the need shall appear. I won’t disqualify 
him from it; but I will disqualify him from cross- 

examining witnesses. You can do that in consultation with 
him. 

Mr. Boss: Well, your Honor, the cross-examination of 
witnesses on one part of the case is very important. 

The Court: For instance, would he want to cross-examine 
Mr. Wiseman? 

Mr. Boss: I think so, yes, your Honor. 

The Court: And thereby, with perhaps his own integrity, 
with perhaps his own credibility in issue, he is cross-exam- 
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ining the man who may—I don’t know whether he will or 
not—impune that integrity, impnne that credibility. I 
never heard, in my lifetime, of permitting a lawyer to cross- 
examine a witness on a matter which he, the lawyer, was 
involved in, where his own credibility is either necessarily 
implied or may result as an issue in the case. I never heard 
of it in my life before. 

Mr. Boss: Well, your Honor, the thing I am not clear on 
that is this: Frequently there is litigation resulting out of 
negotiations where lawyers take part; and certainly they 
are not disqualified from cross-examining the other side. 

The Court: Certainly not, because it is rare that an agree¬ 
ment made in the course, or as a result of negotiations with 
a lawyer or between lawyers, is attacked as fraud- 

458 ulent and coerced and produced by duress. It is 
when that issue is injected that the potential neces¬ 
sity for his testifying is at once clear, and propriety dic¬ 
tates that a man should not be able to cross-examine a 
witness who is either expressly or inferentially accusing 
him of improper conduct. 

Mr. Boss: Well, your Honor, then if you carry that in 
this case, there is a statement in the counterclaim that the 
filing of the divorce action is part of this so-called scheme. 
All the discussions on that have been by Mr. McCann. 

The Court: I don’t know how far you have gone in this 
thing. I know that this situation is perfectly apparent, 
perfectly clear. But we need not discuss the thing further. 
I will permit him to come back in here and assist you in the 
trial of the case. I will not permit him to cross-examine 
anybody who will bring his name into the testimony in such 
a way as possibly to indicate that he didn’t conduct him¬ 
self as he should have in the procurement of the agreement. 
• ••••••••• 

459 Mr. Boss: Those negotiations on the other side 
were conducted by Mr. Dorsey, an associate of Mr. 

McCann. 



The Court: Who is not trying this case and who 
460 has not been in the Court room. 

• ••••••••• 

463 The Court: Well, I have relaxed my ruling to the 
extent that X have told you that I will permit Mr. 

Wachtel to sit there with you and consult with you during 
the trial; and give you such assistance as he may thus be 
able to give you. He will not be permitted to examine any 
witness whose testimony may reflect upon his own profes¬ 
sional conduct 

• ••••••••• 

464 Alfred W. Trueax 

465 Direct Examination 

By Mr. McCann: 

Q. Will you please state your name and your residence? 
A. Alfred W. Trueax, McLean, Virginia. 

Q. WTiat is your profession ? A. I am an attorney at law 
of the firm of Green, Trueax and Smoot, Arlington, Vir¬ 
ginia; and counsel for the First National Bank of Arling¬ 
ton, Virginia. 

Q. Are you also a director of that bank? A. I am, sir. 

Q. When does the First National Bank of Arlington, Vir¬ 
ginia, holds its next annual meeting of stockholders for the 
election of directors? A. January 27, I believe. 

Q. Are plaintiff and defendant stockholders in this bank? 
A. Yes, they are. 

Q. Did you receive a telephone call from Mrs. Wiseman’s 
attorney in December, 1952? 

The Court: What is the attorney’s name? 

Mr. McCann: Mr. Boss. 

The Witness: I did, sir. 

466 By Mr. McCann: 

Q. Will you tell the Court what he said and what you 
said? A. He told me that Mr. Halladay, the President 
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of the Bank, had suggested that he call me. He said he 
wanted to advise me that there was now pending in the Dis¬ 
trict of Columbia a case which might give the bank some 
unfavorable publicity; and I told him that I didn’t see how 
a divorce case had anything to do with the First National 
Bank of Arlington. He then proceeded to tell me that an 
affidavit had been filed by Mr. Wiseman and- 

Q. Was that in support of a motion for temporary in¬ 
junction? A. That is correct. 

Q. Proceed. A. And at the time I was very busy and in 
the midst of a conference. Having been a bit perturbed 
about the implication of the bank, I was rather short to 
him. I said, “Don’t bother to read it to me, Mr. Boss. I 
am familiar with the contents of it.’’ That it had been read 
to me by Mr. Wiseman or had been shown a copy of it; that 
Mr. Wiseman felt that inasmuch as there was mention of 
the Bank that he should advise me as counsel, and Mr. 
Broyhill, as Chairman of the Board, of the contents thereof. 

Q. Now, had you up to that time of the telephone 
467 conversation with Mr. Boss ever met or talked with 
Mr. Dorsey or with me, counsel for Mr. Wiseman? 
A. I knew neither one of you, sir; and I never talked with 
either of you. 

Q. After December 13, 1952, did you receive a telephone 
call from me inviting you to read the affidavits of Mr. Boss 
and Mrs. Wiseman? A. I did, sir. 

Q. Did you come to my office on December 16, 1952, and 
read these affidavits ? A. I did. 

Q. Do you recall in the affidavit of Mrs. Wiseman the 
following statement: 

“This motion of my husband is undoubtedly part of the 
plan to cut down the number of votes our group can cast 
at the annual meeting . . - 

The Court: Let me interrupt to ask what you are now 
reading from? 

Mr. McCann: From Mrs. Wiseman’s affidavit. 

The Court: Filed in this case ? 
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Mr. McCann: In this case. 

The Court: I don’t get the purpose. 

Mr. McCann: I am going to ask him if he recalls reading 
this statement which I am reading, and ask him the 

468 truth or falsity of that statement. 

The Court: How is that material and relevant? 

Mr. McCann: It is most material, your Honor. Would 
you like to look at it first? 

The Court: Yes, I think I -would. 

Do you know what Mr. McCann is going to read? 

Mr. Boss: I am familiar writh the affidavit, the affidavit 
filed in opposition to the motion for preliminary injunction. 

Mr. McCann: I have asked him, your Honor, if he is 
familiar with that statement, and I wranted to read it to 
him. 

The Court: I know that, but what is giving me trouble is 
the relevance of it to any issue here. 

Mr. McCann: The relevance of this is that there have 
been averments in our counter-claim that she desired to 
destroy him in a business way; she desired to destroy him 
socially; she desired to destroy him in his position at the 
bank; and that those were the things, the threats that she 
made vrith respect to him, and Mr. Wiseman has so testi¬ 
fied, before he signed the separation agreement, and after 
this action was filed, she is endeavoring to have him re¬ 
moved from the Board of Directors, and is charging him 
with being guided in his defense by the Bank. 

The Court: Pardon me just a moment. This affidavit 
was filed in this case, and, therefore, had to be sub- 

469 sequent to August, 1952. 

Mr. McCann: Oh, yes. 

The Court: And the statements she is making are not 
statements made prior to this agreement- 

Mr. McCann: Correct. 

The Court: —but after it had already been made. 

Mr. McCann: But we have alleged, your Honor, that there 
has been a breach of the contract of March 10, 1952; and 
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that breach goes right up to the present time. She was not 
to molest him. She was not to oppress him. She was not 
to interfere with him. She was to leave him alone. 

The Court: I see. All right. 

Mr. Boss: I would like to point out the counter-claim is 
to set aside this agreement. We are now talking about 
alleged breaches that occurred many months later. I also 
would like to point out the nature of this question is merely 
asking the witness his view as to what has been stated; and 
I cannot see the relevance of even the claims on breach. 

The Court: I was coming to that. What do you prove 
by this witness ? 

Mr. McCann: I am going to prove by this witness that 
he had no knowledge of this instrument, this motion filed 
by Mr. Wiseman, nor of Mr. Wiseman’s affidavit until after 
they had been filed in this case. 

The Court: And that he then learned of it ? 

470 Mr. McCann: Learned of it after it was filed. 

The Court: And he learned of it from Mrs. Wise¬ 
man? 

Mr. McCann: From Mr. Wiseman. Mr. Wiseman showed 
him the copy, as the counsel of the bank, after it was filed, 
because he had made the statements he made in his affidavit 
with respect to Mrs. Wiseman’s proposals to him. 

The Court: I can see a difference though, between Mrs. 
Wiseman calling the bank and saying, “This is what my 
husband is trying to do” and what not, “You ought to throw 
him out”; and something that Mr. Wiseman, himself, told 
the bank, apparently. 

Mr. McCann: After it had been filed in Court and was a 
public record. 

The Court: I know, but why did he want to tell the bank 
about it at all? 

Mr. McCann: May it please the Court, he is a director 
of the bank. 

He was invited to a conference—as he stated in his affi¬ 
davit—by Mrs. Wiseman. He presented the affidavit with 
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respect to what took place in that conference. The pro¬ 
posals that Mrs. Wiseman made to him in support of his 
motion for a temporary injunction. Now, after filing that, 
he showed that to the Chairman of the Board and to the 
counsel of the bank. 

Mr. Boss then files an affidavit saying that Mr. 

471 Trueax is familiar or -was familiar wfith the motion 
and affidavit; and on the basis of Mr. Boss’ affidavit, 

Mrs. Wiseman files an affidavit based upon Mr. Boss’ af¬ 
fidavit, to the effect that the bank instigated and was re¬ 
sponsible for this motion being filed. 

• ••••••••• 

The Court: I think I will hear this. If it is immaterial, 
it isn’t going to aid me in a decision of the case anyway. I 
will overrule the objection certainly at this time. Now t , let 
me get this clear: I have a rather mean cold this 

472 morning and I don’t believe my mind is functioning 
quite as clear, so I will have to ask you, Mr. Trueax, 

to tell me again what it was you said about Mr. Boss’ tele¬ 
phone call to you. 

The Witness: Mr. Boss called me, your Honor. 

The Court: Can you tell me about when that was ? 

The Witness: It was sometime early in December, sir. 
The Court: Last December? 

The Witness: Yes, your Honor, 1952. 

Mr. Boss told me that he thought it was well to advise me 
certain aspects of the divorce action now pending in the 
District of Columbia might seriously affect our bank. 

The Court: Did he tell you wffiy he thought so and why 
he w T as telling you about it? 

The Witness: No, your Honor, he didn’t. I asked him 
how in any way a divorce action could have anything pos¬ 
sibly to do with the banking institution. 

The Court: What did he reply to that? 

The Witness: He implied, your Honor- 

The Court: What did he reply to that ? 

The Witness: He told me that he felt that it would, sir. 
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The Court: Did he tell you why he thought so, how it 
would? 

The Witness: Well, there was some discussion at that 
point as to—I said, “Well, if there is anything, it 

473 will be a closed hearing undoubtedly. Certainly the 
Court is not going to let anything that would bring 

ill repute upon a bank go out to the newspapers or out to 
the public.” And he said, “Well, you know how those 
things are. They sometimes leak out and I thought I had 
better tell you.” 

I said, “Well, I am familiar with the affidavit, Mr. Boss.” 
I cut him rather short because I was busy; and, frankly, I 
didn’t want to talk to him about it. 

The Court: Now, what you last said indicates that you 
already knew about whose affidavit ? 

The Witness: I knew about Mr. Wiseman’s affidavit, your 
Honor. He had shown it to me the night before and told 
me that inasmuch as it did have something to do with the 
bank, that he thought it proper that he should tell me, as 
counsel for the bank. 

The Court: Well, then, you knew about Mr. Wiseman’s 
affidavit before Mr. Boss called you. 

The Witness: That is correct, your Honor. Mr. Wise¬ 
man told me that it had already been filed. 

The Court: So Mr. Boss wasn’t telling you anything you 
didn’t already know. 

The Witness: No, your Honor; but subsequently thereto, 
Mr. Boss, in my opinion, misconstrued our conversation. 
He made an affidavit implying, at least, that I had known 
all about this action; implying that I had probably 

474 instigated it; when, as a matter of fact, I knew 
nothing about it until two days before that. 

Mr. Boss: Your Honor, my affidavit is in the file. It 
merely states that I called Mr. Trueax to advise him that 
the motion had been filed by Mr. Wiseman; and that Mr. 
Trueax informed me that he was aware of it, and other 
directors were aware of it; and that is the entire affidavit 
which is in the record. 
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Mr. McCann: But that was followed by the affidavit of 
his client at the same time to the effect that that evidenced 
that they knew about it in advance. 

The Court: Yes. 

Mr. McCann: Now, may I ask a question, your Honor? 

The Court: Yes. 

Just a moment please. I want to advert again to the 
matter we discussed before about counsel coming in, be¬ 
cause this may be the judgment of an assignment of error, 
conceivably, if this case goes ultimately to the Court of 
Appeals. Let the record show that Mr. Wachtel is not a 
member of the bar of this Court and is in this case by the 
grace of the Court, rather than as of right. 

Go ahead now with your examination. 

By Mr. McCann: 

Q. Mr. Trueax, having read this affidavit of Mrs. 

475 Wiseman, do you recall in that affidavit the follow¬ 
ing statement? 

“This motion of my husband is undoubtedly part of the 
plan to cut down the number of votes our group can cast at 
the annual meeting. As appears from the attached affidavit 
of James G. Boss, dated December 10,1952, my husband has 
discussed this motion with directors in the group he is sup¬ 
porting, and I believe took this action at their suggestion, 
prompted more by the advantages that will accrue to this 
group and himself than by fear of my dissipating the prop¬ 
erty I secured in the March 10 agreement.’’ 

Bv Mr. McCann: 

m 

Q. Were the statements made with respect to the bank’s 
officials or the directors of the bank having anything to do 
with instigating this motion for an injunction true or false? 
A. Well, I certainly had nothing to do with it mv- 

476 self; and as far as I know, no other director or 
official of the bank had anything to do with it. I 
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didn’t learn of any marital rift until late in the fall and 
certainly never talked with you or Mr. Wiseman about any¬ 
thing with respect to this matter. So, as far as I am con¬ 
cerned, I had no part in anything which she implies in her 
affidavit. 

479 Q. And I believe you stated that you knew nothing 
whatsoever about the injunction or about the affidavit 

of Mr. Wiseman prior to the time that it was shown to you 

after it had been filed? A. That is correct. 

• •••••*••• 

480 Cross-Examination 

By Mr. Boss: 

• ••••••••• 

Q. At the time I called, isn’t it true that I in- 

481 formed you that the reason for my call was that the 
motion had been filed by Mr. Wiseman that for the 

first time brought into this case reference to the bank? A. 
I don’t recall that, no, sir. 

Q. What reason did I give you for calling? A. Well, I 
stated to the Court that the Bank’s name might be brought 
into this case and it might give the bank adverse publicity. 

Q. I told you that I was informing you for that reason; 
is that correct ? A. That is my recollection. 

Q. And I informed you that a motion had been filed in 
that case by Mr. Wiseman? A. Well, I believe you must 
have because I told you I had already read it. 

Q. Now, during that conversation, did you tell me you 
were already familiar with that motion? A. I told you 
that I had read it after Mr. Wiseman had shown it to me 
and said it had been filed. 

Q. And that other directors had read it? A. I said I 
knew at least Mr. Broyhill, Chairman of the Board, read it. 
I said whether anybody else knows about it or not, I don’t 
know. 

• ••••••••• 
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486 Thomas Broyhill 

was called as a witness by counsel for defendant and hav¬ 
ing been first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. McCann: 

Q. Will you please state your name? A. Thomas Broy¬ 
hill. 

Q. Where do you reside? A. Arlington, Virginia. 

Q. What is your business or profession? A. I am a 
builder. 

Q. Are you associated with the First National 

487 Bank of Arlington in any way? A. Yes, sir, I am a 
director. 

Q. In what capacity? A. I am Chairman of the Board. 

Q. Are you also a director? A. Yes, sir. 

Q. Do you recall when Mr. Wiseman showed you his mo¬ 
tion for a temporary injunction and his affidavit in support 
of that motion ? A. I remember it; but I don’t remember 
the date. 

Q. Was that before or after it had been filed? A. Well, 
I assumed it was after it was filed, because it was signed 
and sealed and everything. 

Q. Had you had anything at all to do, as a director or 
Chairman of the Board of Directors, in advising Mr. Wise¬ 
man or inducing Mr. Wiseman, or encouraging Mr. Wise¬ 
man, to file his motion for temporary restraining order and 
injunction? A. No, sir. 

Q. You knew nothing about it until you saw the motion 
and the affidavit? A. I didn’t know he had any domestic 
difficulties until about a week before that. 

Q. Was your attention called at my office to an affidavit 
filed by Mrs. Wiseman in which she stated, in substance, 
that the directors of the bank or a group of directors 

488 in the bank had encouraged and incited Mr. Wiseman 
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to take this action in filing a motion for temporary in¬ 
junction? 

Mr. Boss: Your Honor, I submit the same objection. He 
is again asking for the opinion of a witness as to an opinion 
expressed in an affidavit by one of these parties. 

The Court: I take it again that this is preliminary to a 
question as to whether or not the statement is true? 

Mr. McCann: Correct. 

The Court: That is all right. 

Do you understand the question? 

The Witness: Yes, sir. 

I remember reading such an affidavit. 

By Mr. McCann: 

Q. And you recall her statement on the subject? A. Yes, 
sir. 

Q. Was the statement by Mrs. Wiseman true or false? 
A. It was false, absolutely. 


489 Q. Now, are you acquainted with a man named 
Mr. Walker who is a cousin of Mrs. Wiseman? A. 
Yes, sir. 

Q. What is his position on the bank? A. He is a direc¬ 
tor. 

Q. Has there been some difficulty with respect to the 
annual election to be held on January 27, 1953, between 
Mr. Walker and other members of the Board? A. Well, 
there has been certain difficulty with Mr. Walker; yes, 
there has. 

Q. Now, have you held several meetings in the office 
of Mr. Shea and Mr. McConnaughey, and so forth, with 
Mr. Walker? A. Yes, sir. 

Q. Who vras present at these meetings? A. Well, Mr. 
McConnaughey, Mr. Hiser, Mr. Trueax, Mr. Shea, Mr. 
Walker, and Mr. Wachtel. 

Q. At any of these meetings, has Mr. Wachtel made a 
statement to the effect that he is a stockholder in the First 
National Bank of Arlington? A. Yes, sir. 
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The Court: Ask that again, please? 

Mr. McCann: What is that ? 

The Court: Ask that question again. 

490 By Mr. McCann: 

Q. Has Mr. Wachtel ever made a statement at any of 
the meetings held in Mr. Shea’s and Mr. McConnaughey’s 
office? A. Yes, he told me he was a stockholder and I asked 
him, when; because his name wasn’t on the stock book. 

Q. And he told you there in the meeting of this group? 
A. Yes, sir. 

The Court: Pardon me, what did he say to that, when 
you asked him when? 

The Witness: He said it hadn’t been registered yet. 

• ••••••••• 

491 By Mr. McCann: 

Q. Now, will you tell us whether Mr. Wachtel requested 
you to leave the meeting and go out in the hall to talk to 
him? A. He asked me to step out. 

Q. Tell the Court what he said to you there? A. Well, 
he said that if we dropped Mr. Wiseman off of our Board, 
that Mrs. Wiseman would not be a candidate for a direc¬ 
torship. 

Q. Did he say anything more? A. That is all. 

The Court: Was that in the form of a request to drop 
him off the board? 

The Witness: He just made a statement to me, 

492 Judge, that if we would get rid of Mr. Wiseman, 
that Mrs. Wiseman wouldn’t trouble us about be¬ 
coming a director. 

• •••••*••• 
507 Oscar Eugene Hall 

was called as a witness by and on behalf of defendants, 
and having been first duly sworn, was examined and tes¬ 
tified as follows: 

*••••••••• 
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509 Direct Examination 

By Mr. McCann: 

Q. Will you please state your full name and your ad¬ 
dress? A. Foster Eugene Hall. I live at 5103 Tenth Street, 
South, Arlington, Virginia. 

Q. By whom are you employed and in what capacity? 
A. I am employed by the Department of the Army as Chief 
of the Contract Audit Division, Army Audit Agency. 

Q. How long have you been so employed? A. I have 
been in that particular capacity for slightly less than a 
year. 

Q. Are you Mr. Wiseman’s boss? A. Yes, sir. 

Q. Were you with Mr. Wiseman in Atlanta, Georgia, in 
January, 1952? A. That is correct; we were down there 
together. 

Q. How long w r ere you there with him? A. I was there 
one w’eek. Mr. Wiseman stayed on for a longer period. 

Q. Did Mr. Wiseman receive a letter while you were 
there? A. He mentioned to me that he received a letter. 

Q. Did he mention the fact that he received a 

510 letter from a lawyer? A. I don’t recall that he said 
who it was from. He seemed rather disturbed and 

agitated about it; and I made some comment about it; and 
he said he had received a disturbing letter; somebody had 
demanded $5000, I believe he said. 

Q. Now, did you return to Washington after a week? 
A. Yes, sir. 

Q. Did you receive a call from Mrs. Wiseman after your 
return to Washington? A. Yes, sir, I did. 

Q. Will you state to the Court what that conversation 
was about? A. She asked me if Gene was all right; if he 
came back to Washington with me, as I recall it. 

I said, no, that he stayed down there; that he was work¬ 
ing. She said, well, she was disturbed because she had 
not heard from him. 

The Court: Pardon me. She called you ? 

The Witness: Yes, sir. 
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The Court: About when was it ? 

The Witness: Immediately after my return from At¬ 
lanta. 

The Court: Now, go ahead. 

The Witness: I think it was the next day if I recall cor¬ 
rectly. It might have been the second day. I didn’t make 
any particular note of it. 

511 By Mr. McCann: 

Q. Proceed. A. She said that she was disturbed about 
his health, that she thought he was overworked, he was 
nervous. I believe she said to the effect she w T as afraid 
he might have a nervous breakdown. She said she hadn’t 
heard from him; she wras rather 'worried. 

Q. Now, did you have a telephone call at a subsequent 
time from Mrs. Wiseman’s lawyers or lawyer? A. Yes. 

Q. Did you make any notes with respect to the conversa¬ 
tion that you had with him? A. Yes, I did. 

Q. I wish that you w’ould refer to your notes; tell us 
when it was; wrho you talked to, and what w*as said? A. I 
was rather disturbed about the conversation so the fol¬ 
lowing day I w’rote dowm, as near as I can remember, what 
had been said. I think the call came in about tw’o o’clock 
on 22 August, 1952. The man identified himself as Mr. 
Wachtel of Boss and Waehtel, Attorneys at Law, in the 
District. He said that he represented Mrs. Mabel Wise¬ 
man in her suit for divorce against Eugene Wiseman. He 
wrent on to say that Mr. Wiseman had charged Mrs. Wise¬ 
man with making telephone calls to his office and other¬ 
wise attempting to cause him to lose his job. 

512 The Court: You had better read that again. I 
have lost who is doing the talking at this point. 

The Witness: I am sorry. Mr. Wachtel stated something 
approximately like this: Mr. Wiseman has charged that 
Mrs. Wiseman made telephone calls to his office and other¬ 
wise attempted to cause him to lose his job. “Him” mean¬ 
ing Mr. Wiseman. 


And in that connection, he, Mr. Wachtel, wished to take 
a deposition from Mr. Hall and also from Mr. Workman, 
and Mr. Bowman. Those are two gentlemen employed in 
my office. 

By Mr. McCann: 

Q. And they are also superiors of Mr. Wiseman? A. 
Yes, sir. Mr. Bowman is assistant chief; he is my assist¬ 
ant and, therefore, also a supervisor of Mr. Wiseman. 

Mr. Workman is a section chief, who Mr. Wiseman 
formerly worked under before he got his present job. He 
is now a section chief on the same level as Mr. Workman. 

Q. Yes. A. I replied that Mr. Workman was on leave 
and would not return until about 25 August, and Mr. Bow¬ 
man was also on leave and would not return until Septem¬ 
ber. Mr. Wachtel said very well, that he would contact 
them at that time. 

Then he went on to say he regretted to cause me incon¬ 
venience and that they were only forced to take these 
unpleasant steps because of Mr. Wiseman’s charges. 
513 He said he didn’t expect me to answer immediately, 
but thev would like me to volunteer to submit to 
questioning. He said they would not like to have to sub¬ 
poena me through my agency. 

Well, that is when I got disturbed and I told him I chal¬ 
lenged that statement. I didn’t see why they should want 
to subpoena me through my agency. Mr. Wachtel said, “I 
mean, we would have to send a United States Marshal out 
to serve you at your place of business.” 

I said, “Well, that wouldn’t mean that they would have 
to serve me through my agency.” 

He said, “Well, no; but we don’t know your home ad¬ 
dress, so we would have to serve you at your agency, if 
you make it necessary. Of course, we would prefer to 
keep it on a friendly basis. There is no need of you peo¬ 
ple being dragged into this thing by Mr. Wiseman. The 
matter at issue is a simple one of adultery. No other 
charge is made. Now, Mr. Wiseman either did or did not 
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commit adultery. Our case is based entirely on a charge 
of adultery; but Mr. Wiseman insists on bringing in all 
these other matters which involve you and Mr. Workman 
and Mr. Bowman.’’ 

I replied that I would prefer to delay any commitment; 
and he said, “Well, that is perfectly all right, but I would 
like to hear from you early next week.” 

He said, “We will contact Mr. Workman or Mr. 

514 Bowman later.” 

Then he asked me who was Mr. Wiseman’s direct 
superior. I told him that I was. He said, “I thought Mr. 
Bowman was his boss.” I replied that he is to the extent 
that he is my assistant, and he said, “Oh, yes. And Mr. 
Workman was his former superior?” 

And I said, that is correct. 

He said he would be expecting to hear from me; and I 
asked for his phone and asked him to spell his name and he 
did; and a couple of days later, I tried to call him but wasn’t 
successful in getting him on the phone; so I never did con¬ 
tact him afterwards. 

Q. Has he ever called you back since? A. No, sir. 

Q. Has he ever served you with a subpoena for a de¬ 
position? A. No, sir. 

Q. You have never given a deposition? A. No, sir. 

• ••••••••• 

Mr. Boss: Your Honor, there is no question that Mr. Hall 
was called to ask if he would testify. 

The Court: Have you no question ? 

Mr. Boss: I have only one question I want to clarify. 

515 Cross-examination 
By Mr. Boss: 

Q. This call from Mrs. Wiseman that you referred to, 
that was in either Jannary or February of 1952; isn’t that 
correct? A. Yes, sir. 

Q. Has she ever called you since then? A. Yes, she 
called me once to ask my advice about some stock. 
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Q. That was the only thing? A. That is all that I recall. 

• •••••*••• 

519 Eugene M. Wiseman 

resumed 

Mr. McCann: I was asking Mr. Wiseman to give specific 
instances of the breaching of the contract in the molesting 
of him and the interferring with his privacy and in other 
respects. 

521 Q. Now, proceed and give the rest of your state¬ 
ment on that. A. On July 26, I met Mrs. Wiseman 
for dinner; and that night, that evening, after dinner, or 
during the dinner hour, I gave her a payment for August 
support, $100. First I wrote the check and post dated it 
to August 1, the date it was due; and she asked me to 
change it to July 26, date it the day I was giving her the 
check. I told her I didn’t have the money in the bank and 
wouldn’t until August 1; but I would date it July 26th if 
she promised not to cash it. I gave her the check dated 
July 26th; and immediately the next day, she rushed over 
to the First National Bank of Arlington and cashed the 

check and discussed the matter of the domestic trouble- 

• ****•*•#• 

523 Q. Getting back, Mr. Wiseman—if that finishes 
your narrative at this time—to the time when you 

have testified to the negotiations which you were having 
with respect to the property division, do you recall 

524 any statement in the letter of Mr. Wachtel to the 
effect that no action was going to be brought against 

you, and that nothing would be done to interfere with, or 
to publicize your domestic troubles? A. Yes. 

The Court: Let me see that letter. 

The Witness: After the separation agreement, the sep¬ 
arate maintenance suit would be withdrawn after we 
reached a contract settlement. 
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By Mr. McCann: 

Q. I want to ask you, do you recall in the letter that 
there would be no separation suit? A. That is right. 

Q. When was the suit for separate maintenance filed in 
this action ? A. About February 13,1 think. 

Q. Now, how T long did it stay on the books of the Court? 
A. From February 13 to March 10. 

Q. Was it dismissed as soon as the separation agreement 
was signed? A. Yes, sir, it was. 

The Court: Let me pause to read this letter again, will 
you? 

Mr. McCann: Yes, sir. 

May it please the Court, at this time, X would like 
525 to offer in evidence Defendant’s No. 7, for identifica¬ 
tion, which is Precipe to the District Court of the 
United States informing the Clerk of said Court to please 
dismiss the complaint in the above-entitled action; and it 
is dated on March 10, 1952. 

By Mr. McCann: 

Q. Do you know when this was prepared, Mr. Wiseman? 
A. I presume it was prepared—I assume it was prepared 
the night that we signed the contract agreement. 

Q. It is the same date ? A. Same date. 

Mr. McCann: If there is no objection, we offer this as 
Defendant’s Exhibit. 

The Court: It will be received. 

• • * * # • * • # * 

527 By Mr. McCann: 

Q. Mr. Wiseman, after the suit was filed and you had 
filed your answer, did you receive a communication from 
your wife, approximately the first of December, with re¬ 
spect to her desire to hold a conference wdth you? A. 
Sometime in November, around the 20th of November, Mrs. 
Wiseman called me at my home one evening about 11:30 
and expressed the desire, or requested, that I meet her to 
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talk over some matters. Asked me first if I would talk to 
her. I said, “I will talk to you. What is it that you want 
to talk about ? I will listen. ’’ 

She said she had a matter she wanted to discuss with 
me; had nothing to do with the divorce suit; matters con¬ 
cerning the divorce suit at all, but it was something that 
was of interest to her and would be of interest to me; and 
would I meet her without consulting or contacting anyone 
else; and do it on an agreeable basis that I would make no 
contact or ask anyone if I should or if I could, and meet 
her and talk this matter over. 

I asked her what it was. She said, “Well, she wouldn’t 
tell me over the phone.” Said she wouldn’t discuss it. If 
I wasn’t interested, why she would just drop the matter; 
but she thought it would be of interest to me and I should 
meet her. 

So I agreed to meet Mrs. Wiseman at the Mav- 
528 flower Hotel. I think that was on a Thursday night 
and I met her on a Saturday afternoon about No¬ 
vember 20. I met Mrs. Wiseman there; and she stated to 
me something along these lines, as near as I can repeat 
what was said: She said, “I own or control approximately 
700 shares of stock of the First National Bank of Arlington 
and through other connections, I control more than that; 
but I at least have that in my control and I can vote. I will 
defeat you on the Board of Directors and other board mem¬ 
bers which my group can do.” 

And I said, “Why do you want to defeat me or anyone 
else?” 

She said, “Well, the bank is being improperly managed. 
The loan policy is not sound. There are directors on there 
that need to be replaced, including you; and they are only 
holding their jobs . . .”—she didn’t specifically mean me, 
in this case—■“... there are directors holding their jobs on 
the board for the prestige that goes with it; and the bank 
is being badly mismanaged; and this group of mine wish 
to take action to get them off.” 
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She said, “If you do not withdraw from the Board ..— 
first she said, “Withdraw from the Board and not be a 
candidate for the Directorship, I will vote myself on the 
Board of Directors, because I have enough stock to do that. 

I will hound and harass and embarrass you; and you 
will not have peace of mind. But if you want peace . 

529 of mind and want to remain on the Board of Direc¬ 
tors, I will not interfere or oppose you as a member 

of the Board of Directors if you will withdraw your charges 
for duress, fraud, and breach of contract.” 

She continued further and said, “I have almost all of 
the assets and the money, and I have the finances with 
which to prosecute and continue this divorce suit and to 
fight you as long as there is any money left; and you have 
no means, or very little means, of doing so; and you don’t 
stand a chance to get this contract voided, set aside by the 
Court and if they did, you would not get a penny of it. I 
would take a trip to Europe, around the world, or burn it 
or throw it in the river before I would refund a cent to 
you.” 

I did not tell Mrs. Wiseman that I would withdraw as a 
candidate. I did not ask her to withdraw her proposed in¬ 
tention of being a candidate for the Board of Directors. I 
did not ask her to do anything that she was alleging or 
charging that she would do. I did not agree to withdraw 
my charges for duress and fraud. I made no committment 
to her. Made no promise to her. I told her I would see her 
at a later date. 

Q. This offer not to oppose you on the Board was made 

on condition that you should withdraw your- 

Mr. Boss: Object to that. 

The Court: You are just restating his testimony. 

Mr. McCann: —your suit. All right, I will strike it, 
your Honor. 

530 The Witness: She did tell me if I did withdraw, 
then and only then would I have any peace of mind; 

because she was going to vote herself on the Board; she 


had enougn stock to do it; and she would embarrass and 
harass and persecute me until I wouldn’t have any peace 
of mind left. 

By Mr. McCann: 

Q. Were the statements made by her with respect to the 
management of the Bank true or false? A. False. 

Q. Will you describe to the Court the temperament of 
your wife? Is she easy going? Is she amenable to reason? 


The Witness: I will put it the best way I can. She is 
vicious, and she will stop at no end to accomplish her pur¬ 
pose, whatever it might be; and she will make you promises 
and say she will do anything, and you cannot depend on her. 


531 Q. Did Mrs. Wiseman advise you that she had a 
number of other proxies? 

The Court: He said that she owned or controlled 700 
shares. 

By Mr. McCann: 

Q. Would 700 shares of stock enable her, under the cumu¬ 
lative system, operating at the bank, to elect herself a mem¬ 
ber of the Board, if she owned or controlled 700 shares? 
A. It is very possible because it depends on how many of 
the 10,000 shares of stock will be voted at the election. It 
is possible with 700 shares- 

532 Q. It is possible she could elect herself? A. De¬ 
pending on the total number of shares voted. 

• ••••••••• 

533 Q. Mr. Wiseman, what was the income of your 
wife during 1952, if you know? 

Mr. Boss: Object, your Honor. 

The Court: I overrule the objection. I think that is 
definitely material. 

The Witness: I think it ran an average of $500-some- 
thing a month, $522, approximately $500 a month. 
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The Court: Are you referring to income or salary? 

The Witness: Income and salary, total income. 

By Mr. McCann: 

Q. I said income. I was differentiating. Do you know 
what her salary -was at that time? 

534 I think you have testified on that. A. Her salary 
is approximately $4400 a year. 

Q. Was she a permanent Civil Service employee? A. 
Yes, sir. 

Q. She, allegedly vras laid off the 26th of September. 
Do you know how much leave she had at that time? A. I 
can’t say exactly; but she usually carried about 30 days, 
25 to 30 days annual leave; which would carry over through 
the 15th of November. 

Q. Do you know what she has done since September? 
What she has been doing? A. Yes, sir. I have been told, 
or understand, that she is at school. 

Q. Where is she in school? A. George Washington 
University. 

• ••••••••• 

535 Q. Will you state to the Court what income, aside 
from salary, Mrs. Wiseman had during the past 

year; so the Court will see what her income was aside from 
salary? 

The Court: Well, now, do you include in that question 
the income which is produced from the property which Mr. 
Wiseman turned over in the settlement ? 

Mr. McCann: Yes, because she has stated in her affidavit 
that she only had a net income of $700 last year, as I recall 
it. I believe that is the way her affidavit read. Isn’t that 
correct, Mr. Boss? 

Mr. Boss: I don’t think it was exactly that way. 

Mr. McCann: The figure of $700 was there; and I just 
wanted to show what the rental on the house was and how 
much she received. 
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The Court: Again, what I want to know is whether you 
intend to have included in your question and, therefore, in 
his answer, the income which is produced from the property 
that is the subject of dispute right now. 

Mr. McCann: That is right. 

The Court: All right. Can you answer that? 

The Witness: Yes, sir, I can give the figures that fairly 
represent the income of Mrs. Wiseman for last year, I 
think. 

536 First, there is $125.00 a month rent on the 4625 
Fifth Street property. There is $56.25 monthly pay¬ 
ments on the trust on that place, plus approximately eleven 
or twelve dollars a month taxes; makes it run about $65 
taken away from the $125.00. 

There is $45.00 a month income from the first trust on 
the Chapin Street property. That is, payments on the 
trust. And there is the matter of dividends on the North¬ 
rop Aircraft stock, which is $50 a quarter, $200 a year. 
There is the matter of the profit made on the 100 shares of 
First National Bank of Arlington stock that was sold to 
Jewel Goodman, 100 shares at $6 a share, $600. 

Then the $100 per month that I paid Mrs. Wiseman 
through August 31. 

Q. Did she receive a stock dividend from the Northrop 
Aviation? A. She received a stock dividend but I added 
that to the 200 shares giving her equity holding of 220 
shares. I didn’t count that in the cash received, because 
that is not cash in hand. 

Q. Do you know how old Mrs. Wiseman is? A. Yes; she 
is 42. 

Q. Is she capable of earning a living if she desires 

537 to earn one? A. I certainly would think so. 

Q. She has done so for many years; has she not? 
A. She has worked since we were married; 1939. 

Q. There are no children from this marriage? A. No, 
sir. 
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I computed her salary through November 15 adding it 
up, it came to around $6000 in income last year, on an 
average of $500 per month. 

#*•*#**•** 

Cross-examination 
By Mr. Boss: 

• ••#•••••• 

542 Q. She made what? A. She made financial trans¬ 
actions while I was out of town, without my permis¬ 
sion, without my OK; so I assume she wrould do anything. 
She transferred the joint bank account over to a savings 
account sometime during that time without my permission. 
So she did a lot of other things. Purchased a fur coat 
while I wras out of town without my permission. She pur¬ 
chased the automobile. 

Q. That wras in your name? A. That is correct. 

She bought the living room suite while I was out of towrn, 
without my permission. Handled financial matters with¬ 
out my permission. 

Q. Did you— A. She didn’t hesitate to tell me I didn’t 
know how to manage the financial affairs; and she was the 
brains of the family. 

Q. Did you make the entries in that bank book with her 
permission by any chance? A. I stated yesterday under 
oath that I did not. 

«••*•*•••• 

543 Q. Now% you have stated that at that period you 
had no money with which you could hire an attorney 

or anything else. What was your salary at that time? A. 
$8600.00. 

Q. Has it increased since then ? A. I have got a within- 
grade increase of $600. 

Q. What is the total salary today? A. I am sorry. 

544 My salary today is $8560.00. I was making $8360 
at that time; but with my within-rgade raise, my 

salary is now $8560.00. 
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Q. Now, you stated, I think, a few minutes ago, in your 
opinion, Mrs. Wiseman was a vicious person. When did 
you come to that conclusion ? A. Over a period of time. 

Q. Starting when? A. I don’t know as I can say exactly 
when it started. Probably been developing over several 
months and even years. 

548 Charles M. McQuistion 

was called as a witness by and on behalf of defendants, 
and having been first duly sworn, was examined and testi¬ 
fied as follows: 

Direct Examination 

By Mr. McCann: 

Q. Will you please state your name and your address? 
A. Charles M. McQuistion, 420 Gallatin Street, Northwest. 

Q. By whom are you employed and in what capacity? 
A. Washington Gas Light, maintenance foreman. 

Q. Are you a member of the same Masonic Lodge with 
Mr. Wiseman? A. That is correct. 

Q. Have you had any calls during 1952 from Mrs. Wise¬ 
man with respect to Mr. WTseman, complaining about him 
as a Mason? 

549 Mr. Boss: I object to the form of that question, 
your Honor. 

The Court: What is the matter with the form? 

Mr. Boss: He is asking if he had calls complaining about 
Mr. Wiseman; characterizing for the -witness the type of 
call. 

The Court: I suppose, technically, that is probably true. 
I don’t see that it matters much. Have you had calls from 
Mrs. Wiseman about Mr. Wiseman? 

The Witness: That is right. 

The Court: What were they about and when were they? 
The Witness: Exact dates, I don’t quite recall; but she 
talked to me over the telephone- 


The Court: The approximate times? 

The Witness: Was during the summer and fall of- 

By Mr. McCann: 

Q. Of ’52? A. 1952. And she said that she was having 
difficulty with Mr. Wiseman and she went on to tell me 
something of the difficulty, and she said that Mr. Wiseman 
had written certain things about the Masonic Order which 
he had sworn not to reveal; and I asked her what those 
things were. She did not exactly tell me what they were. 

I said, “Was they written on paper?” 

550 She said, “Yes”. 

So I said, “Well, if he done that, he broke his 
obligation.” 

She said, “I don’t want him thrown out of his lodge.” 
“Do not misunderstand me.” 

I said, “I don’t misunderstand you.” 

I said, “I realize what you say.” 

So then she went on to different conversation and asked 
how the family felt and so forth. And finally I said, well, 
I talked to my Master of my Lodge on it; and he said well, 
we would have to produce written proof, and I asked Mrs. 
Wiseman if she had any of the written proof. 

The Court: Written proof of what? 

The Witness: Of these obligations which he had sworn 
not to reveal and that he had written them on paper. 

The Court: Well, I don’t understand what this means. 

Mr. McCann: I do, your Honor. In other words, that he 
had written secrets which he was under obligation not to 
reveal on paper and that she had seen them and she re¬ 
ported that to the member of this Lodge; and he said, 
“Well, now, in order to do anything about it, we would 
have to have the proof. Have you got the proof?” 

The Court: Is that what you mean? 

The Witness: That is correct. 

The Court: Is that clear to you? 

Mr. Boss: Yes, sir. 


551 
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The Witness: And I said, “Well, there is nothing that 
I can do in regards to it if we cannot get the proof.’’ 

She said, “Well, I don’t want Gene to be thrown out of 
his lodge; I am not trying to hurt him.” 

By Mr. McCann: 

Q. But she called you and told you about these things? 
A. That is right. 

Q. In the summer and in the fall? A. That is correct. 

Q. Now, then, did you get a letter later from Mrs. Wise¬ 
man’s attorneys? A. That is correct, sir. 

Q. Do you know what time that was? A. I got a sub¬ 
poena. No, I beg your pardon; it wasn’t a subpoena; it 
was a letter. It was around, I would say, August or Sep¬ 
tember. 

Q. Just generally, what did the letter say? Do you have 
the letter? A. No, I have not. I tried to locate it and I 
couldn’t find it. 

Mr. Boss: Your Honor, the letter is identical with the 
other letter introduced this morning relative to testimony. 

The Court: Identical to what? 

552 Mr. Boss: The letter that was introduced, I think 
it was by Mr. Broyhill. 

Mr. McCann: Mr. Halliday. 

Mr. Boss: Mr. Halliday, relative to taking the testimony. 

I have no objection to conceding that, since he doesn’t 
have the letter. 

The Court: Is that all right? 

Mr. McCann: That is perfectly all right. I want to ask 
this: 

By Mr. McCann: 

Q. Were you ever notified of the taking of any deposi¬ 
tion? Were you ever called to give any testimony? A. No, 
no. 

Q. Have you given any testimony in the case? A. No. 

• ••••••••• 
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Cross-examination 
By Mr. Boss: 

Q. Mr. McQuistion, you referred to these calls from Mrs. 
Wiseman as in the summer and fall of 1952. A. Yes, dur¬ 
ing the summertime, I would say the late summer and fall. 
Q. Of 1952? A. Yes. 

Q. Did Mrs. Wiseman tell you the reason that she 
553 was calling you? A. She didn’t tell me the exact 
reason. She said she was having difficulty with Gene, 
is the way she said it; and that they had separated. 

Q. What did she ask you to do about it? Did she state 
the purpose of her call? A. No. She just merely talked 
to me. She said, “I knowed you as a brother of Gene, as a 
Masonic brother of Geneas I have been up to their house. 
In fact, I was one of the Board who approved Gene’s obli¬ 
gation to the Masonic Order. 

Q. How many times did she call you? A. I would say 
maybe five or six times. 

The Court: Well, each time vras the call pretty much the 
same? 

The Witness: Pretty much the same, yes, sir. 

• ••••••••# 

555 George M. Bowman 

was called as a witness for the defendants and after being 
first duly s-worn, was examined and testified as follows: 

Direct Examination 

By Mr. McCann: 

Q. Please state your name and your address ? A. George 
M. Bowman, 404 Belleview Boulevard, Alexandria, Vir¬ 
ginia. 

Q. Where are you employed and in what capacity? A. 
I am employed with the Department of the Army 

556 as an Auditor. 

Q. Are you one of the bosses of Mr. Wiseman? 
A. I guess I might be considered as such. 
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Q. How long have you known him? A. Approximately 
three years. 


560 By Mr. McCann: 

Q. Tell us all you know about, all the calls Mrs. Wiseman 
has made to you. 

The Court: Bight. 

The Witness: Going back to, as I remember, the first 
call, it was simply to find out why Mr. Wiseman did not 
come home at the end of a trip that he and I undertook 
sometime in the spring of 1951; and she seemed to be 
disturbed about him not coming home that particular time 
that I came home. Beyond that, that was about the essence 
of the whole thing. I didn’t know where he went. I had 
no idea where he went. 

Following that, there were other calls as to Mr. Wise¬ 
man’s health, and his work at the office. 

The Court: What about his health and what about his 
work at the office ? That is a rather equivocal characteriza¬ 
tion of it. 

The Witness: Well, she, apparently, wanted to find out 
whether his work was satisfactory, whether I thought his 
work was not satisfactory by virtue of a health condi¬ 
tion. What relevance to the subject, I don’t know. 

561 By Mr. McCann: 

Q. Could you place that conversation? A. Not exactly, 
no. 

Q. Was it sometime in ’51? A. Yes, I would say that 
was in ’51. 

Q. What was the next conversation ? A. I am very much 
afraid I can’t recall what the conversations were about. 
I made no mental note of it. I know there were calls. 

Q. Did she ever call you at the office and ask you if 
Gene acted as if he were losing his mind, or if he were 
in bad health, or anything of that kind? 

Mr. Boss: I object, your Honor. 
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The Court: On the ground it is leading? 

Mr. Boss: Leading and the witness has just said he 
doesn’t remember the nature of the calls. 

The Court: I know and that question is designed, ob¬ 
viously, to refresh his recollection. It may or may not 
do so, I don’t know, but it is an appropriate question. Can 
you answer that? 

The Witness: Yes, I believe that was true; to find 
whether he was mentally affected or something to that 
effect. 

The Court: Would you characterize any of the calls as 
accusatory of him about anything? 

The Witness: Yes, I would say they were. 

562 The Court: For example? 

The Witness: Well, I am a little bit at a loss to 
say any accusations would be made there. She was, ap¬ 
parently, just trying to find out from me about him, rather 
than telling me or making any accusations against him, as 
to what I knew about his actions. 
*#*##•**•* 

567 Benjamin EL Dorsey 

was called as a witness by and on behalf of defendants and 
after being first duly sworn was examined and testified 
as follows: 

Direct Examination 

By Mr. McCann: 

• **#*••••• 

568 Q. State the circumstances of your meeting Mr. 

569 Wiseman. You have said it was at your office. Tell 
what Mr. Wiseman said to you at that time and 

what you did at that time? A. Mr. Wiseman came in with 
a letter which he had received while he said he had been 
stationed in Atlanta by the Army. This letter was from 
Mr. Wachtel. Mr. Wiseman also told me at that time 
that since his return to Washington from Atlanta, he found 
that he had been locked out of his house, his bank account, 


his joint account, had been cleaned out; that he had called 
his wife; had been unable to get anything from her; and 
at that time was broke. 

Q. I hand you Defendant’s Exhibit 2 and ask if this 
is the letter which Mr. Wiseman showed you at the time 
he first called on you at the office? A. Yes, this is the 
letter. 

Q. Do you recall, or can you give the Court any idea 
exactly what date it was that you saw Mr. Wiseman the 
first time? A. I know it was before the 13th of February. 
I believe it was in the first week of February. 

Q. Now, after you had talked with Mr. Wiseman, did 
you accept employment with him as his counsel? A. Yes, 
sir, I did. 

Q. What did you then do for him? A. Well, at 
570 that time, I had only Mr. Wiseman’s version of what 
had happened; and in view of the letter which you 
have just shown me, which said that Mr. Wachtel would 
be receptive to discussing the case without litigation, I 
called Mr. Wachtel and we arranged an appointment in 
his office within the next day or two days. 

I went over and talked to Mr. Wachtel to try to get 
his side of the case, as well as Mr. Wiseman’s. 

Q. How many conferences did you have with Mr. Wach¬ 
tel between your first conference with Mr. Wiseman and 
the filing of the complaint on February 13,1952? A. To the 
best of my recollection, and including extended telephone 
calls, I would say four, five. 


571 The Court: Now, before he answers that ques¬ 
tion, had you seen—I didn’t quite get this—Mr. 
Wachtel, and talked with him before you went to New 
York on the 13th of February? 

The Witness: Yes, sir; I had seen Mr. Wachtel several 
times by that date. 
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By Mr. McCann: 

Q. Now, I would like for you to tell the Court who 
attended these conferences in Mr. WachtePs office prior 
to February 13! A. Mr. Wachtel and myself were always 
present. At one or two occasions, Mr. Wiseman was pres¬ 
ent; and at one occasion, when Mr. Wiseman was not pres¬ 
ent, I believe Mrs. Wiseman was there. They never were 
there together. 

Q. Mr. and Mrs. Wiseman were never together at a con¬ 
ference before February 13! A. That is correct. 

Q. What was discussed at these conferences ! A. Well, 
the basis, if any, of reconciliation. I was informed there 
was none; that Mrs. Wiseman was fed up with Mr. Wise¬ 
man. Two, Mr. Wiseman had personal effects and 
572 his automobile, which he wanted very much, which 
were in his home on Fifth Street, and which he had 
been unable to obtain from Mrs. Wiseman. We asked for 
those back. Mr. Wachtel said that there would be no re¬ 
turn of any property prior to the settlement of the case. 

Three, I had only Mr. Wiseman’s version of what the 
family assets were; so I asked Mr. Wachtel to give me a 
list of the family assets and the valuation of such, if they 
were available. At a later date, he did give me that list. 

I believe that generally covers the subjects discussed at 
these early conferences. 

Q. Did you discuss at the early conferences, the plac¬ 
ing of the securities that belonged to Mr. Wiseman in 
escrow! A. Yes, sir. These securities were broken, 
roughly, into two types: Series E Bonds, some of which, 
it was my understanding, were held in joint names; there¬ 
fore, could be negotiated by either party; and some First 
National Bank of Arlington stock, I believe. With the E 
Bonds, I was worried that the assets might be dissipated 
before the case would be settled. I, therefore, suggested 
an escrow arrangement with any bank of their choice. Mr. 
Wachtel gave me personal assurance that these assets 
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would not be dissipated and had been put in safe keep¬ 
ing. 

573 Q. He used the word “safe keeping”? A. To the 
best of my recollection, that is correct. 

Q. I believe you just testified that you asked for, and, 
thereafter, received a statement of joint assets from Mr. 
Wachtel? A. That is correct. 

Mr. McCann: I hand you a paper marked for identifica¬ 
tion Defendant’s Exhibit 8, and ask if you will state what 
that is? A. Yes, sir. This piece of paper marked Defend¬ 
ants’ 8 for identification is the list of assets which Mr. 
Wachtel furnished me. There is, however, handwriting 
on this paper which is my own and not Mr. Wachtel’s. 


By Mr. McCann: 

Q. Was any request made to you with respect to having 
Mr. Wiseman available for service of a complaint 
574 for separate maintenance? A. Yes. Mr. Wachtel 
told me that he would like to serve a complaint, an 
action for separate maintenance on Mr. Wiseman because 
he wanted to keep jurisdiction of him. 

I told Mr. Wachtel that Mr. Wiseman’s home was here, 
his assets were here, his job was here; that he had no 
intention of leaving the jurisdiction; but we had no objec¬ 
tion to service of such complaint. 

Q. Did you tell him that all of his assets were held by 
his wife and that he had no cash to run around? A. We 
had discussed that on a number of times. 

Q. Did Mr. Wachtel make any request that service 
should be at your office? A. Yes, sir. I offered to produce 
Mr. Wiseman at the Marshal’s office in District Court which 
I thought was the logical place for service. Mr. Wachtel 
said that he would prefer to have it served in my office; so 
we arranged it that way. 
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Q. Are you familiar with the complaint that was filed 
for separate maintenance? A. Yes, sir, I am generally 
familiar with it. 

**##••**•• 

575 Q. Did you at any time comment on this com¬ 
plaint, make any criticism of it to Mr. Wachtel? A. 

Yes, sir. I had occasion to do that after it was served. 
This complaint made allegations of adultery in there which 
were not necessary at all for a complaint for separate 
maintenance. 

I saw no useful purpose in making such allegation, so 
I asked Mr. Wachtel why they were made. I was told at 
that time by Mr. Wachtel that he had no proof of such 
adultery, but that they were done to satisfy Mrs. Wise¬ 
man. 

576 Q. Did Mr. Wachtel make any representation to 
you with respect to the necessity of filing an an¬ 
swer to this complaint for separate maintenance? A. Yes, 
Mr. Wachtel said that this complaint had been filed for 
the purpose of reserving jurisdiction; and that in his opin¬ 
ion, no answer would be necessary; and that he would take 
no default judgment. I told him he couldn’t take a default 
judgment on that anyway, but no answer was ever served. 

Q. Were further conferences held between you and Mr. 
Wachtel after February 13, 1952? A. Yes, sir; we held 
a number of conferences between February 13 and March 
10, 1952. 

Q. What was the subject matter of those conferences? 
A. Well, in the first place, there was a dispute as to the 
proper valuation to be placed on the assets which were 
property either of Mr. Wiseman, Mrs. Wiseman, or jointly. 

In the second place, assuming we had established valua¬ 
tion for these assets, we were searching for at least a 
starting point on which to premise further negotiations as 
to how these assets should be divided. 

Q. Well, during those conferences, did you make any 
demands for the return of personal property of Mr. Wise- 
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man? A. Oh, yes. I believe that subject was broached at 
every conference. 

577 Q. How long was it before you were finally au¬ 
thorized to go to the house which belonged to Mr. 

and Mrs. Wiseman to secure some of his personal prop¬ 
erty there? Do you know what date that was? A. I do not 
recall the precise date. To the best of my recollection, it 
w’as a Saturday afternoon in February following the 13th. 
Q. That is your best recollection? A. Yes, sir. 

Q. Let’s leave that conference to a later time; and I 
w’ant to take up the issue of property division. Did Mr. 
Wachtel make any offer to you on the division of the 
property? A. At first, no. Mr. Wachtel said that it was 
his opinion that we should make the first offer. 

Q. What was that offer, if you recall it? A. Oh, yes. 
I consulted with Mr. Wiseman about it and I came back 
and gave them an offer of a 60-40 division; that is, 60 
percent for Mrs. Wiseman and 40 percent for Mr. Wise¬ 
man. 

Q. Without alimony or separate maintenance? A. That 
is correct. 

Q. In other words, you offered Mrs. Wiseman—if it 
was worth $50,000—to give her $30,000 worth of property 
and for Gene to take $20,000; and that there should 

578 be no alimony? A. That is correct. 

Q. Now-, what did Mr. Wachtel say to that officer? 
A. Mr. Wachtel said that that offer was so low as to be 
rediculous and that he would report it to his client, but 
with an unfavorable recommendation. 

Q. Let’s proceed now\ Was there any subsequent offer? 
A. Oh, yes, between February 13 and March 10, the date 
of the settlement agreement in this case, we went back and 
forth on several offers. After the 60-40 offer got no where 
and was refused, I talked to Gene about what we should 
do next and ho^v far I thought we should go. I did not 
recommend and would not recommend to Mr. Wiseman 
that he go higher than 60-40. I, nevertheless, was in- 
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structed by Mr. Wiseman to go up to 75 percent for Mrs. 
Wiseman and Mr. Wiseman retaining 25 percent; and there 
was some amount of monthly support money to be paid. 

Q. For a temporary period or permanent period? A. 
No, sir, that was for a temporary period, I believe, of about 
two years. 

The Court: Why was that? 

The Witness: Actually, there was no particular logical 
reason for that except as a bargaining matter. 

By Mr. McCann: 

579 Q. Did they make a counter offer at that time? A. 
Yes; they came back with the 90 percent-plus, I 

believe, $400 a month alimony for life or until remarriage. 
Q. And 90 percent of the property? A. Yes, sir. 

Q. Then did they come down on that at all? Did they 
make any subsequent offer? A. Yes, there were to the 
best of my knowledge and recollection, two subsequent of¬ 
fers: One keeping the percentage at 90 percent but reduc¬ 
ing the amount of support money payable monthly; and, 
of course, the final settlement which we at that time thought 
was an 85-15 settlement—85 percent and 15 percent with 
$100 for life or until remarriage. 

Q. Did you recommend that? A. I certainly did not. 

Q. Did you oppose it? A. Yes, sir. 

Q. We will get back to that later. I think at this time 
I will ask you what advice did you give Mr. Wiseman con¬ 
cerning the property division. A. I told him that I would 
not recommend to him that he go above 60-40. I told him 
further that I didn’t think we would be able to settle this 
on a 60-40 basis; and the thing to do, in my opinion, was 
to go into Court now. 

580 Q. Did you tell him why? A. Yes, sir. I told him 
it was my opinion there was a chance that the assets 

might be dissipated while we were negotiating; two, that 
in the bargaining position, they held all the aces for the 
reason that they had all the property. They also had 
personal effects of Gene’s 'which were causing him a great 
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amount of personal discomfort because he did not have 
them and could not get them. 

Q. What was Mr. Wiseman’s response? A. Gene re¬ 
fused to let me file an answer in this case and spread the 
whole thing in Court for the reason, he said, that that 
would preclude any possibility of a reconciliation. 

Q. Did there come a time when you and Mr. Wiseman 
visited Mrs. Wiseman? A. Yes, sir. After the 13th of 
February, but I believe still in the month of February I 
requested and received permission from Mrs. Wachtel to 
take Mr. Wiseman out to their home on Fifth Street and 
pick up certain personal effects of his. Mr. Wachtel vol¬ 
unteered that I might go along and talk to Mrs. Wiseman 
if I wanted to. So on that Saturday afternoon, we got 
in my car and drove out to the Fifth Street place. We 
both went in and Gene began packing his effects. The 
packing of his effects covered approximately an hour and 
a half to two hours, during which time I talked to Mrs- 
Wiseman. 

Mr. Boss: May I ask what approximate date was set 
for that? 

581 The Witness: Mr. Boss, to the best of my recol¬ 
lection that is after the 13th of February without 
question, and before the first of March. 

Mr. Boss: Thank you. 

The Court: He started to pack his effects, you say? 

The Witness: Yes, sir. 

The Court: You mean his personal clothing? 

The Witness: His clothing, his shaving equipment; he 
had some books; and he had some summer clothing which 
was more or less in moth-proof storage in the house, which 
we got out and put in the car. 

By Mr. McCann: 

Q. State the substance of any conversations or of your 
conversation with Mrs. Wiseman at that time? A. Well, 
Mrs. Wiseman and I talked at great length about this case 
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and about other things. I started, with the consent of Mr. 
Wiseman, to begin the conversation- 

Q. You mean with the consent of Mr. Wachtel? A. No, 
sir, I mean with the consent of Mr. Wiseman, on this 
subject. 

Q. Oh, I see. A. To broach to her the possibility of 
reconciliation. I thought I might be able to do what we had 
been unable to do before. She told me that the door 

582 to reconciliation was not closed. She told me that 
Gene had not been a satisfactory husband in a sexual 

way to her. She told me that she had been to a psychiatrist 
and the psychiatrist said that she was quite sane except 
that she was overly-nervous. 

Q. Did you ask her if she still cared for Gene? A. Yes, 
sir; that was one of the first preliminary questions. To 
that, she replied only that she was not sure. 

Q. Did Mrs. Wiseman tell you what Mr. Wiseman would 
have to do in order to be reconciled? A. Yes. That came 
about in this way. The point I was trying to make was that 
whatever 'wrongs, either real or fancied, that had occurred 
in the past, it would be to the best interests of both Mr. 
and Mrs. Wiseman if they could forget these things and try 
to live together happily in the future. She said that Mr. 
Wiseman had committed certain—I believe the word was— 
sins in the past and that he was going to have to pay for 
these. 

Q. Well, did she say he could or could not come home; 
or did she say he could come home when he pays for his 
sins; or couldn’t come home until he paid for his sins? Do 
you know what she answered about that? A. She said he 
couldn’t come home at this time regardless of his future 
well behaved conduct, even should such conduct be to her 
satisfaction. She said that he would have to pay for 

583 these past sins, before the possibility of his coming 
home could be treated as a concrete thing. 

Q. Did you make any suggestion in regard to the forgive¬ 
ness of sins to her? A. Yes, sir. I said that forgiveness 
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of sins is a divine office; that the thing to do in this case was 
to let the Lord take care of that and try to live in the 
future. 

Q. What reply did she make to that? A. Well, when I 
stated that, I touched off a long discourse on what you 
might call a religious subject, ending up with the conclu¬ 
sion, for this purpose she was God’s instrument to get 
revenge on Gene. 

Q. Did I understand you to say she said she was the in¬ 
strument of God to get revenge on him or vengeance on 
him? A. I won’t swear that is an exact quote; but it is 
substantially her words. 

Q. Did anything unusual occur later? A. Yes. All this 
stuff that Gene was packing was piled in the hallway. Gene 
took out the first load; I took out the second. As I came 
back from loading the second load in the car, Gene was 
standing in the living room talking to Mrs. Wiseman; and 
at that time there were tears on his face. 

Q. Well, did he leave the room crying? A. He left the 
room as soon as I walked in the room. 

Q. Now, you had taken your car over there to move 
584 Gene’s things because he didn’t have a car; is that 
correct? A. That is correct. 

Q. What happened thereafter with respect to the settle¬ 
ment? A. Well, at that time, these offers were being passed 
back and forth for consideration. Sometime in the early 
part of March, before March 10, while these offers were still 
pending, and while, to my knowledge, no decisions had been 
made, Gene called me in New York. He said he couldn’t 
take any more and to effect the best settlement we could. 

I called Mr. Wachtel and told him that we would take the 
85-15 settlement, plus the support money provision. 

Q. Plus the what, support money? A. Support money 
provision. I asked Mr. Wachtel if he would be kind enough 
to draft the papers and he said that he would. We then 
made an appointment for March 10 for everybody to be in 
Mr. Wachtel’s office. 
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Q. Now, during this period that you were in New York, 
did Mr. Wiseman have occasion from time to time to call 
you long distance there to talk about this case? A. Yes, 
sir. I would estimate there w*ere probably three long dis¬ 
tance telephone calls from Mr. Wiseman. 

Q. Between the 13th of February and the 10th of March? 
A. That is correct. 

585 Q. Then you called back yourself to arrange for 
the final conference on the 10th of March? A. That 

is correct. 

Q. Now during all of this period, did Mr. Wachtel ever 
tell you that he had all the securities? A. No, sir. 

Q. And personal property of Mr. Wiseman in his office? 
A. No, sir. As I related earlier, when I first asked for the 
escrow agremeent, Mr. Wachtel told me they were in safe 
keeping and w T ould not be dissipated. 

Q. At what hour and what time did you meet in Mr. 
Wachtel’s office? A. It was on the afternoon of March 10, 
2:30 or 3:00 o’clock. 

Q. Did you come down from New York specially for that 
conference? A. Yes, sir. I took a day’s leave and came 
down on about the 11 o’clock train. 

Q. What time did Gene arrive there? A. About the 
same time as I did. 

Q. Now, isn’t it a fact that the agreement that you OK’d 
over the phone for Mr. Wachtel to draw was devoid of any¬ 
thing with respect to the insurance policy and also 

586 with respect to payments of $100 a month? A. Yes, 
sir, that is right. 

Q. In other words, it was simply that he was to draw an 
agreement covering approximately 85-15 ? A. That is cor¬ 
rect, with the provision of what you might call a certain 
standard clause in agreements of this type. But insofar 
as financial settlement of this case was concerned, I was 
unapprised, on arriving there, of any provision, one of $100 
a month support money, or, two, for any assignment of life 
insurance. 
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Q. Did Mr. Wiseman indicate, when he arrived and the 
contract was presented to him, that he had never agreed to 
those two provisions? A. Well, that came about in this 
way. The four of us were in Mr. Wachtel’s library-confer¬ 
ence room. Mr. Wachtel and I were going over the agree¬ 
ment clause by clause. When I came across both of these 
clauses, they were new to me. So I asked whether they had 
been put in intentionally or by oversight. I was informed 
they were put in intentionally and that Mr. Wiseman had 
agreed with Mrs. Wiseman that these were both correct 
clauses. 

Q. Isn’t it a fact that Mr. Wiseman protested that he 
had not so agreed and held up for an hour on the signing 
of the thing? 

• ••••••••• 

587 The Witness: As we discussed whether or not this 
clause should or should not be in there, a disagree¬ 
ment developed between Mr. and Mrs. Wiseman as to what 
they had agreed to on their own. Mr. Wachtel and I sug¬ 
gested that we leave the room and let them try to settle 
this thing the best they could, because we weren’t any use 
while they were arguing. We left the room; w^ent to Mr. 
Wachtel’s office. We came back, I would judge, about a half 
hour later. At that time, when vre walked in the room, Mr. 
Wiseman was red-eyed again; and he said that he agreed 
these were proper clauses to be left in the agreement; so we 
left them in. 

• ••••••••• 

588 Q. I hand you Defendant’s Exhibit 7 and ask you 
if that was executed as soon as the Contract was 

signed? A. Well, this is the copy of the Precipe which 
was signed as a part of this agreement and which I under¬ 
stand was filed in this case. 

Q. Dismissing the complaint for separate maintenance? 
A. That is correct. 

Q. What, if anything, happened after the execution of 
the agreement? A. Well, after the agreement and the 


other papers were executed, Mr. Wachtel reached in his 
drawer, brought out an envelope, turned over to Mr. Wise¬ 
man certain E Bonds and bank stock. We checked the 
serial numbers of those to make sure they were correct, 
and the amounts were correct, and I believe we gave a 
receipt for that. Mr. Wiseman also was given the car keys 
at that time. 

Q. Who told him where the car was; do you recall ? A. I 
believe it was Mr. Wachtel? 

Q. You think Mr. Wachtel told him where the car was? 
A. I believe that is correct. 

• •#*•#*••• 

590 Q. Have you ever conferred with Mr. Wachtel 
since March 10, 1952? A. Yes, sir; I talked to him 

once on the telephone about an assignment to the insurance 
company as provided by the agreement. That was in March 
of 1952, I believe. And then in August of ’52, following 
the filing of the complaint in this present action, I called 
Mr. Wachtel and I conferred with him in his office. 

Q. Well, wasn’t it the other way? I just want the facts? 
Didn’t he call you after we had filed a counter-claim and 
invite us both to a conference in his office? A. That may 
very well be the way it was. 

Q. Where was the conference held? A. In Mr. Wachtel’s 
office. 

Q. What did Mr. Wachtel say at that conference? A. 
Well, Mr. Wachtel was quite candid at that conference. In 
reviewing the evidence which he said Mrs. Wiseman’s pri¬ 
vate detectives had gathered to prove the adultery as al¬ 
leged in the complaint. He showed me certain pictures 
which were supposed to be of Mr. Wiseman at one or two 
beaches. He showed me written statements sub- 

591 mitted to himself or to Mrs. Wiseman, and made by 
two detectives in this case. And he related the sum 

and substance of how they expected to prove the adultery 


case. 
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Q. Did he explain how detectives can weaken chains on 
doors and lock people up for the night to you? A. Well, 
Mr. Wachtel said this was the first case in which he had 
ever been associated with professional investigators, and 
that he was somewhat surprised to find the numerous means 
they had to establish facts; and he related one, this match 
in the door trick. 

The Court: I don’t see the relevance of this. Mr. Wach¬ 
tel in August is explaining to Mr. Dorsey the technique of 
private detectives. Now, if that is going to help me de¬ 
cide this lawsuit, I am going to be surprised. 

Mr. McCann: That may be correct. It was my intention 
through this comment to simply have Mr. Dorsey tell the 
general nature of the conference in August; and this was 
in the conference. That was all. I don’t think it is going 
to help you decide the case. 

The Court: If it is leading to something that is relevant, 
I will permit it. 

Mr. Boss: The only reason for not objecting, as I said 
before, is because Mr. Dorsey is an attorney. 

• ••••••••• 

Q. At that time, did Mr. Wachtel make any offer 
592 with respect to a divorce elsewhere? 

Mr. Boss: I do object to that as irrelevant, your 

Honor. 

The Court: I will overrule that objection. 

The Witness: Yes, sir. Mr. Wachtel suggested that Mrs. 
Wilseman might go to Reno, Nevada and obtain a divorce 
there if Gene would, one, not contest such divorce; two, 
would pay her expenses in making this trip to Reno. 

The Court: Now, this conference, the one you are now 
talking about, was that before or after the counter-claim 
that Mr. Wiseman filed in this case, was filed? 

The Witness: I believe it was after the counter-claim, 
vour Honor. 
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Q. Did he make any statement there about Mrs. Wiseman 
being indifferent to expense or cost or anything else! A. 
Yes, sir. Mr. Wachtel told me that Mrs. Wiseman didn’t 
care about how much money she spent to win this case, as 
long as she got satisfaction from him. 

• ••••••••• 

593 Cross-Examination 

By Mr. Boss: 

Q. Mr. Dorsey, at one stage you were talking about these 
various settlement proposals back and forth; and I under¬ 
stood you to say it was finally agreed that a settle- 

594 ment of 85-15, plus support; is that correct? A. Yes, 
sir, that is correct. 

Q. Then I believe you later said that when you went up 
to our office on March 10, there was a support provision in 
there that you didn’t know anything about? A. Well, then, 
I stated what I meant poorly. In the eventual settlement, 
as you know, there is a $100 a month maintenance or sup¬ 
port money provision. That was the settlement as finally 
drawn. In the telephone conversation I had wdth Mr. Wach¬ 
tel from New York, at that time no support money was 
contemplated. 

The Court: How about your conversations with him prior 
to that time? Did they contemplate support money? 

The Witness: Yes, sir. Wait. 

The Court: I understood that they had. 

The Witness: The original 60-40 contemplated no sup¬ 
port. The 90 percent offer w^e got back contemplated sup¬ 
port. The 75-25 return offer we made to them, to the best 
of my recollection, did have a support feature. 

The Court: Did have? 

The Witness: Yes, sir. 

The Court: Do you remember what it was? Was it $100 
a month ? 
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The Witness: No, sir, it was in excess of that. It 

595 was $125, I believe. 

The Court: For a limited period of time? 

The Witness: Yes, sir. 

The Court: And then finally- 

The Witness: And then finally, by going up to 85 percent, 
I thought that would do away with this continuing support 
money problem; it was on that basis that I called Mr. Wach- 
tel from New York and that I thought the agreement was 
going on. 

Mr. Boss: Your Honor, my original question was this; 
I understood Mr. Dorsey to say, when he was describing 
the time of this conversation, when he requested our office 
to prepare the agreement that he referred to an agreement 
of 85-15, plus support. 

Th Witness: Now, Mr. Boss, I am afraid I lost the ques¬ 
tion. Would you repeat it? 

By Mr. Boss: 

Q. I understood you to say at the time of this conver¬ 
sation that you arrived at the 85-15 agreement, in which 
you requested our office to prepare the agreement, that you 
referred to that as an agreement of 85-15, plus support? A. 
If I made any reference to it that wav, I was in error. 

The Court: I thought he had testified—that is why I was 
interested in your question—that that was not agreed to 
or contemplated in the final acceptance by him; nor 

596 was some reference to a life insurance policy. 

The Witness: That is correct, vour Honor. 

7 w 

The Court: That when they got down here to sign the 
agreement it was already prepared, it contained those two 
provisions. Am I correct about that? 

Mr. Boss: He stated that at that time. It was my under¬ 
standing before that when he talked about drafting the 
agreement he referred to it as 85-15, plus support? That 
was my whole point, vour Honor. 
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By Mr. Boss: 

Q. Now, Mr. Dorsey, when was this fee of five percent, 
the contingent fee on recovery of property arranged for? 
A. When Mr. Wiseman came in in August of 1952. 

Q. That was made in August? A. Yes, sir. 

Q. W’as that after the filing of the action for divorce? 
A. That is correct. 

Q. So that between March and August, there was noth¬ 
ing said about setting aside agreements, or anything; is 
that correct? A. That is correct. 

Q. That only came up after the action for divorce was 
filed? A. That is correct. 

• ••••••••• 

598 Q. May I ask you, in the course of those conversa¬ 
tions as to the filing of this suit, wasn’t one stated 
reason so the Court -would have jurisdiction in the event 
you decided it was desirable to test in Court the question 
of distribution of property? A. Oh, no, sir. The question 
of retaining jurisdiction was requested by Mr. Wachtel 
over Mr. Wiseman in the event that Mr. Wiseman should 
take it upon himself to leave this jurisdiction; not for any 
other purpose. 

Q. No discussion at that time at all as to the jurisdiction 
of the Court in the event you didn’t reach agreement and 
the question of distribution of property would have to be 
decided? A. No, sir; we -would have had no problem 
there. Mrs. Wiseman -was in the jurisdiction and had the 
assets. 

• ••••••••* 

601 Q. Mr. Dorsey, in your testimony yesterday you 
refered to your several conferences -with Mr. Wach¬ 
tel, and I believe one discussion with Mrs. Wiseman. A. 
I believe that is right. 

• ••••••••• 

602 Q. I am sorry; I intended to ask whether you told 
Mr. Wiseman of these conversations. A. In a gen- 
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eral sense, yes. In detail, I do not believe so. I didn’t 
see, at that time, where it would do any good to relate 
that to him. 

Q. Your discussions with Mr. Wachtel, that is when the 
two of you were discussing this contract. Did you keep Mr. 
Wiseman informed of those discussions? A. In some 
particulars, yes, and in some other particulars, no, for 
the reason that Mr. Wachtel and I had agreed that insofar 
as clients w’ere concerned, we were talking between our¬ 
selves and off the record. 

Q. I think you mentioned in one of your discussions with 
Mr. Wachtel that he indicated that he didn’t think there 
was much hope of reconciliation; is that correct? A. Yes, 
sir; that is correct. 

Q. Did you inform Mr. Wiseman of that? A. Yes, sir; 
I did. 

The Court: When would you say that was, roughly? 

The Witness: That occurred in either the first or second 
conversation I ever had with Mr. Wachtel. It was, 

603 therefore, in point of time, around, approximately, 
the ninth of February or tenth of February. 

By Mr. Boss: 

Q. Now, I believe that you also said that during the 
course of these negotiations, that you advised Mr. Wise¬ 
man that he could go into Court for determination of his 
rights under this property; is that correct? A. That is 
correct. 

***••••••• 

604 Q. During the course of this deposition, Mr. Wise¬ 
man was asked, “Did Mr. Dorsey advise you to 

sign this agreement?” And his answer was “Mr. Dorsey 
and Mr. Wachtel agreed that we should meet and try to 
work out the agreement and it was left in our hands to 
work out, and Mr. Dorsey did not tell me to sign it or not 
to sign.” 

Is that an accurate statement, Mr. Dorsey? 
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A. Well, the first part of it was left in our hands. I 
don’t know exactly what that means. I wasn’t present to 
take the deposition either before that question or after. 
The latter portion of it, as to whether I told him to sign 
or not to sign the agreement, I did not, on March 10 in¬ 
struct him not to sign the agreement. However, since the 
first offer we made in the case, the 60-40 offer, I told 

605 Mr. Wiseman I could not recommend that he go any 
higher than that, and I included within that that I 

could not recommend signing this agreement. 

Q. When you did meet for the signing of this agreement 
on March 10, and I think you said that you discussed it 
with Mr. Wachtel in his office, was that to prepare a draft 
of an agreement reflecting the agreement that has been 
reached between Mr. and Mrs. Wiseman? A. No, Mr. 
Boss. When I talked to Mr. Wachtel, I called him from 
New” York and our last discussion had been on the basis 
of approximately 85 percent for Mrs. Wiseman and 15 
percent for Mr. Wiseman. I asked Mr. Wachtel to draw 
an agreement along those lines, with other known provi¬ 
sions of an agreement of this type in it. 

Q. When you w*ent to the office at that time that agree¬ 
ment was signed and Mr. Wiseman indicated that he and 
Mrs. Wiseman had reached an agreement on the prop¬ 
erty- A. If I may, it came about this w’av: We were 

in the room and looking at the clauses in the contract, and 
w r e came across these two clauses; that is, one, the support 
money of $100 a month and, two, the life insurance clauses 
which were new to me. I was then told that this had been 
agreed to between Mr. and Mrs. Wiseman. A disagree¬ 
ment arose between the tw^o of them as to wrhat they had 
or had not agreed to. At that time, I didn’t know 

606 they had any meetings concerning anything in this 
agreement at all. Mr. Wachtel and I left the room 

and they resolved the agreement. 

Q. The disagreement was on those tvro provisions ap¬ 
parently? A. That is correct. 



123 


Q. Aside from that, it apparently was the agreement 
they had reached themselves, aside from those two pro¬ 
visions yon mentioned! A. Themselves, you mean in the 
absence of counsel? 

Q. Yes. A. No, I wouldn’t say that. 

Q. I believe you say that you at the present time work 
for the Government; is that correct? A. That is right. 

Q. And you were all through this time working for the 
Government? A. That is correct. 

Q. And at the same time you were, and are, associated 
with Mr. McCann, with offices at Connecticut Avenue? A. 
That is correct. 

Q. Do you represent Miss Burge in this proceeding? A. 
Yes. Of course I represent Miss Burge in the same sense 
I represented Mr. Wiseman; that is, they both came in to 
see me, and I asked Mr. McCann in and Mr. McCann, 
607 of course, has conducted the case since then. 

Q. After this agreement was signed, I understand 
that there were some papers to be executed to carry out 
the terms of the agreement? A. That is right. 

Q. And one of those was the assignment of the insurance 
policy to make Mrs. Wiseman the irrevocable beneficiary? 
A. I believe that is right. 

Q. Was that signed after March 10, do you recall? 
A. Yes; I believe I got a letter from Mr. Wachtel, and 
enclosed were papers which he had asked me to have exe¬ 
cuted, which I did, and I believe I returned them to him. 

Q. I believe then that you said that after those papers 
were signed there were no further conferences with Mr. 
Wiseman on this problem; is that correct? A. These are 
the insurance papers? 

Q. Yes. A. No further conferences with Mr. Wachtel. 

Q. Mr. Wiseman? There were no further conferences 
with Mr. Wiseman up until the filing of the divorce suit? 
A. Mr. Wiseman called me from time to time between 
March 10 and had numerous questions; what did this mean 
or that mean, and so on. 


Q. The next discussion of this agreement was after 

608 the divorce suit was filed; is that correct? I mean 
a conference for instance, in your office on it. A. 

Yes, Mr. Boss, I believe that is correct. 

• ••••••••* 

Q. I will say the question in this way, Mr. Dorsey: The 
action to set aside the agreement for fraud and 

609 duress was first asserted as a counter claim to the 
divorce action; is that correct? A. That is correct. 

Q. And that was in August? A. That is correct. 

• ••••••••• 

611 Q. The final agreement represents the change in 
the draft, after discussion between yourself and Mr. 

Wachtel; is that correct? A. Insofar as I can see, I 
believe that is correct. 

The Court: And is your point that the final agreement 
is substantially the same as the draft as changed by the 
handwriting? 

612 The Witness: I believe that is right. 

By Mr. Boss: 

Q. It is substantially the same? A. I believe so. 

Mr. Boss: That is all, Mr. Dorsey. 

Redirect examination. 

By Mr. McCann: 

Q. Could you tell us, Mr. Dorsey, when this proposed 
draft was submitted to you? Was it on the day before 
the final draft was drawn, that afternoon, or when was 
it submitted to you? A. To the best of my recollection, 
that was the afternoon of March 10. 

Q. What time did you get in from New York, if you 
can tell the Court? A. I can’t be certain as to the time. It 
was in the afternoon of March 10. 

Q. You recall riding on the Pennsylvania train, do you? 
A. That is correct. 
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Q. Did yon have lunch? A. No, sir. 

Q. To the best of your recollection, you came in sometime 
in the afternoon? A. That is correct. 

Q. Was it early afternoon or late in the afternoon? 

613 A. In the neighborhood of 2:30 or 3:00 o’clock. 

Mr. McCann: May I see the instrument? Did you 
offer that instrument in evidence? 

Mr. Boss: No. 

Mr. McCann: You didn’t offer it in evidence? 

The Court: What are you talking about? 

Mr. McCann: The draft. 

Mr. Boss: You may see it. 

By Mr. McCann: 

Q. As I understand it, you examined a proposed draft in 
the afternoon and it was put in the final form that was 
signed that evening; is that correct? A. That is correct. 

Mr. McCann: May I have a chance to look at this, your 
Honor? 

The Court: Yes. 

By Mr. McCann: 

Q. Mr. Dorsey, your attention is directed to paragraph 
7 of the proposed agreement or of the document marked for 
identification Plaintiff’s Exhibit No. 14. 

The Court: Is that the draft, the yellow copy? 

Mr. McCann: That is right, sir. 

I observe a notation at the end of that paragraph which 
reads, “In the event any such action is commenced 

614 the Plaintiff shall inform the Court of this agree¬ 
ment/ J 

In whose handwriting was that statement made? 

The Witness: That is in my handwriting. 

By Mr. McCann: 

Q. Was that your suggestion, or Mr. Wachtel’s, if you 
recall? A. I believe it was mine, but I cannot be precisely 
certain. 
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Q. Your attention is directed to the- 

The Court: Are you going to ask him if it was actually 
incorporated? 

Mr. McCann: Yes. 

The Court: I know it was because I have it here. 

Mr. McCann: So this clause was incorporated in the final 
agreement ? 

The Witness: Yes. 

Mr. McCann: I wish you would examine the complaint 
filed by the plaintiff in action 3559-50 and state whether or 
not in the complaint filed in this Court the Court was ad¬ 
vised of the separation agreement. 

The Court: I will take judicial notice that it was not by 
the complainant. 

By Mr. McCann: 

Q. Now, Mr. Dorsey, there are two other para- 
615 graphs to which I will call your attention. 

Paragraph 11 of the yellow sheet, Plaintiff’s Ex¬ 
hibit for identification 14, relates to payments to the wife 
for her support, and it is blank. Was that submitted to you 
at the time? A. Was that submitted to me at the time? 

Q. That clause that relates to the payment to the wife, 
monthly payments to the wife for maintenance. A. It must 
have been submitted in blank; it is still blank. 

Q. All right, was there any discussion between you and 
Mr. Wachtel with respect to that subject in the afternoon 
and before the final instrument was drawn? A. That sub¬ 
ject was resolved by the two parties, Mr. and Mrs. Wise¬ 
man, when Mr. Wachtel and I left the room. 

Q. In other words, it was blank in the rough draft, and 
it was left blank until the parties discussed it; is that cor¬ 
rect ? A. I believe that is correct, yes. 

The Court: Do you testify that you had advised when 
you learned that that provision for monthly payments or a 
provision for monthly payments was included in the final 
draft? I think that was the way you put it. I think you 
said you advised Mr. Wiseman you didn’t agree with 
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616 that; that that was not part of your agreement, and 
that he and Mrs. Wiseman then talked with each 

other, and he finally sort of overruled you—perhaps that 
is a way of putting it, paraphrasing your testimony—and 
that it then was agreed to. Am I correct about that? 

The Witness: Substantially so, your Honor. If I may 
phrase it in this way; when I came down, I looked at the 
instrument and I saw a clause in there which I had not seen 
before. 

The Court: You are referring to the yellow draft? You 
say you looked at the instrument and there was this clause 
you had not seen before? 

The Witness: That is correct. I asked what this clause 
w T as all about, and I was told that it w T as something that 
Mr. and Mrs. Wiseman had discussed in my absence. Then 
a dispute between Mr. and Mrs. Wiseman followed as to 
what they had or had not said. 

The Court: In or out of your presence? 

The Witness: As the dispute started, Mr. Wachtel and I 
mutually agreed to leave the room. 

The discussion continued out of our presence. On our 
return to the room, they had reached an agreement that 
these clauses were correct. 

617 The Court: In that these should be included? 

The Witness: That is right. 

The Court: I got the impression in the earlier testimony 
that you had advised Mr. Wiseman against it. 

Now, is that right, or did you simply say to him that you 
had not understood that that provision or some similar 
provision, was to be included? 

The Witness: After our offer of 60-40, which was some 
days or more prior to this, I told Wiseman I wouldn’t ad¬ 
vise anything above that figure, and that includes this docu¬ 
ment, this final agreement. 

The Court: I don’t know what you mean by “that in¬ 
cludes.” I am talking about the day this thing was signed, 
and the day you went over and made some interlineations 
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on the yellow preliminary draft of this final agreement. 
Did you advise Mr. Wiseman against that or did you simply 
tell him that that was not part of your understanding which 
you had finally made with Mr. Wachtel? 

The Witness: The latter is correct. 

I advised Mr. Wiseman that the latter, meaning the in¬ 
surance clause and monthly support money clause were new 
to me. That they were not within my understanding of 
what was to be in this agreement and then he received that 
problem with Mrs. Wiseman. 

618 The Court: Out of the presence of you and Mr. 
Wachtel? 

The Witness: That is correct. 

• ••••••••• 

627 Eugene M. Wiseman 

resumed the stand and having been previously duly sworn, 
was examined and testified further as follows: 

Cross Examination (resumed) 

630 Q. When these bonds were in Bruceton, where 
were they in Bruceton? A. In the safe deposit box 

in Bruceton. 

Q. Whose safe deposit box was that? A. In Mrs. Wise¬ 
man’s mother’s safe deposit box. 

Q. When they were in Bruceton in Mrs. Wiseman’s 
mother’s safe deposit box, did you have control of them 
at the time? A. Did I have control of them? 

Q. Yes. A. I wouldn’t say so, no. 

Q. So the transfer from Bruceton didn’t effect who had 
control at the time, did it? A. It certainly did. Mrs. Wise¬ 
man had control. She asked her mother to send them to 
her and her mother sent them to her. That happened 

631 some time,—it w r as previous, so her mother told me, 
to December, 1951. 
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Q. Mr. Wiseman, in your testimony yesterday, you de¬ 
scribed Mrs. Wiseman as a vicious person. Is that correct? 
A. I would say so. 

Q. When did you come to the conclusion she was a vicious 
person? 

The Court: We spent some time on that already. 

Mr. Boss: I didn’t get an answer. 

The Court: No, and you are never going to get an 
answer, because I would suppose it is practically impossible 
to say that I came to a conclusion on the 19th of January, 
1953, at 3:15 in the afternoon. Now, this witness has told 
you to the point where I was about ready to stop you on it. 
He told you a number of times he couldn’t fix an exact date. 
Now, if that is what you are asking for- 

Mr. Boss: I am not asking an exact date. I want to get 
some time at some stage. 

The Court: Then I think you better be a little bit more 
specific in your questioning, perhaps, because it seems to 
me we went over that in rather great length yesterday. 

By Mr. Boss: 

Q. Mr. Wiseman, I believe you were married in 1939; 
i9 that correct? A. That is correct. 

Q. And how long did you live with Mrs. Wiseman 
632 as husband and wife? A. From September, 1939 
until December 31, 1951. 

The Court: Now, the complaint says that they were sep¬ 
arated in November. 

The Witness: I don’t remember that I said that, your 
Honor. 

The Court: Maybe it doesn’t. I thought you had sep¬ 
arated from each other in November. 

Am I wrong? 

The Witness: No, sir, vre actually separated or consid¬ 
ered separation when I left for Atlanta, New Year’s; Jan¬ 
uary 1, 1952. 
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The Court: How long did yon live together in the same 
place? 

The Witness: From September, 1939 until December 
31, 1951. 

By Mr. Boss: 

Q. During that period, you lived together as husband 
and wife? A. Yes, sir. 

Q. Was it before you separated from your wife that you 
decided that she was a vicious person? A. I didn’t sep¬ 
arate from my wife. I can’t answer your question because 
I don’t agree with who separated. 

633 Q. Prior to the end of December, 1951, when you 
and your wife became separated, had you decided 

she was a vicious person ? A. I can’t fix the date. 

Q. Was it prior to that time? A. Possibly I began to 
feel that way about it prior to December 31, 1951. 

Q. How long prior, Mr. Wiseman? Was it during 1951? 
A. I can’t fix the date. 

Q. You believe at some time prior to December 31, 1951, 
you began to feel that way? A. Possibly it was prior to 
that time. 

Q. I believe at one time Mrs. Wiseman accused you of 
making false entries in your bank book; is that correct? 
A. She said I did. 

The Court: You said you did, too, so let’s agree that she 
did and you did say so. Now, what is your question? 

By Mr. Boss: 

Q. When did she make that accusation, approximately? 
A. I don’t recall. It was sometime the latter part of 1951. 
Q. At that time, did you consider that she was a vicious 
person? A. I think I stated in my next to the last 

634 answer that I began to feel that way in 1951. 

Q. Well, I am asking now the specific time when 
you made that decision. You have described her as a 
vicious person. A. I told you I could not set the date 
when I made that decision. 
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Mr. McCann: May it please the Court, may we have a 
termination of this line of inquiry? 

Mr. Boss: Your Honor, I would like to point out this 
line of inquiry, I think, is important. 

The Court: I don’t know exactly why you are asking the 
question, and I don’t see how he could possibly fix a date 
unless you asked him about some dramatic incident. 

Mr. Boss: I think it is possible. 

The Court: It is a kind of thing that builds itself up in 
one’s mind. If you want to ask him when he started having 
suspicions that she was, that is one thing, but your very 
last question said, or your answer to Mr. McCann said that 
you wanted specifically to know when. You can’t possibly 
get an answer to that. 

Mr. Boss: I wanted to know whether that conclusion was 
reached while he was still living with his wife or after he 
left her. 

The Court: He has answered that he began to 
635 think of it in 1951. Ask him can he give us an idea 
when in 1951, or what incident occurred in 1951 to 
cause him to think so. That is obviously a proper question. 
If you want to pursue that matter to the point of what 
date, you are just simply wasting time. 

By Mr. Boss: 

Q. Mr. Wiseman, what incident made you conclude that 
your wife was a vicious person? 

The Court: Or incidents? I won’t even tie him down to 
any given thing. • 

Go ahead. 

The Witness: When Mrs. Wiseman began to falsely ac¬ 
cuse me of wasting money and spending money on different 
people, and when she began to tell me that I couldn’t 
manage my own business affairs; that I had no mind to 
run my own business affairs; when she took the $200 war 
bond out of the chest of drawers, when she insisted I 
change the Northrup Aircraft Stock to her name; when 
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she insisted I change the First National Bank of Arlington 
stock to her name. Those are the incidents I can tell yon of. 

By Mr. Boss: 

Q. Is that when yon admitted yon made these entries 
in the bank book? A. I admitted I made the entries 

636 in the book in the deposition on cross examination. 

Q. Yon had reached that conclusion prior to De¬ 
cember, 1951? A. I will not say I definitely reached that 
conclusion. I will not say I definitely reached the conclu¬ 
sion she was vicious and to fix a time when I did make up 
my mind, it is impossible. 

Q. Just what do yon mean by a vicious person, Mr. 
Wiseman? 

Mr. McCann: I object to that, your Honor, as calling 
for a conclusion. 

The Court: No, that is the way the witness characterized 
it and he should give his reasons for doing so. 

The Witness: Because I—well, I used that word because 
I know when Mrs. Wiseman makes up her mind to do some¬ 
thing to get revenge, or to destroy someone, she will stop 
at no end to do it 

By Mr. Boss: 

Q. You had reached that conclusion in 1951? A. I did 
not say I reached that conclusion in 1951. I began to think 
that in 1951. 

Q. Viciousness, to you, is a person that carries out what 
they want to do; is that right? 

The Court: That is argumentative, and that is not what 
he said. 

637 By Mr. Boss: 

Q. Mr. Wiseman, after you determined that your wife 
was vicious, as you describe it, did you still love her? A. I 
can’t fix a date when I stopped loving Mrs. Wiseman. I 
did through that period. When I stopped, I can’t say. 
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Q. Did yon love her after the date of separation in 
December, 1951? A. Yon say September 1951? 

Q. December, 1951? A. Yes, I did. I can’t say how 
mnch. 

Q. Now, afler December, 1951, yon mentioned the filing 
of an action for separate maintenance. When that action 
was filed, did yon still love yonr wife at that time? A. I 
did. I don’t know how mnch. 

The Conrt: Give me the nnmber of that case, please. 

Mr. McCann: It is filed as an Exhibit, yonr Honor. 

The Conrt: I am talking abont the Conrt file, not an 
exhibit. I want the Conrt file. 

The Clerk: It is 670-52. 

By Mr. Boss: 

Q. At the time yon signed the agreement of March 10, 
did yon love yonr wife at that time? A. I did. I don’t 
know to what extent. 

Q. Mr. Wiseman, dnring the conrse of yonr de- 
638 position, yon were asked the question, “Did yon love 
yonr wife on March 10?” And yon answered, “I 
did not” 

Mr. McCann: May I have the reference? 

Mr. Boss: Page 170. 

By Mr. Boss: 

Q. Is that correct? A. On that particular date, I pos¬ 
sibly answered the question that way. In refreshing my 
memory, I don’t agree with that at this time. 

Q. You now say yon didn’t? A. I say I didn’t know to 
what extent. 

Q. Dnring the period from the date of separation in 
December, 1951, until the date of the agreement on March 
10, 1951, yon have stated that yon made attempts to reach 
a reconciliation with your wife, is that correct? A. Be¬ 
tween what dates? 
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Q. Between the time of the separation in December, the 
end of December, 1951, and the date of the separation 
agreement which was signed March 10, 1952. A. Yes, I 
made attempts. 

Q. When were these attempts made, Mr. Wiseman? A. 
I don’t recall the dates. I met Mrs. Wiseman on several 
occasions and talked to her on the phone. I can tell you 
where the conferences took place but I can’t give 

639 you specific dates. 

Q. Will you tell me where they took place? A. 
Two or three of the meetings took place in the Washing¬ 
ton Hotel lobby; one meeting took place on the wharf, 
at the Flagship, I believe, and one or two occasions, down 
town on the street, and there were several discussions over 
the telephone. 

Q. That is between December and March? A. That is 
correct. 

Q. What basis was suggested by you for reconciliation? 
A. That we reconcile. 

Q. Did you make any suggestion as to a basis on which 
you reconcile? A. Well, the discussion was always along 
the line of what Mrs. Wiseman would be willing to do and 
I never could get her to say she was willing to do anything. 

Q. Was there any discussion of what you might be 
willing to do ? A. I don’t think she ever cared what I was 
willing to do. She didn’t show any interest in what I was 
willing to do. I told her what I was willing to do. I told 
her I would make any reasonable sacrifice, leave Wash¬ 
ington, go somewhere else to live, if that would satisfy her. 
I made several different propositions to her. 

640 Q. During that period of these discussions, or 
suggestions of reconciliation, you were seeing Miss 

Burge were you not? A. I wouldn’t say I was seeing Miss 
Burge. I did see her on occasions during that period, the 
same as I would see anyone else. I was seeing a lot of 
people during that period. 
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Q. I believe you heard Miss Burge’s testimony. A. I did. 

Q. I believe you will recall she said it was during March 
that was one of the occasions that she made the bed for 
you in your apartment. A. Miss Burge did not say that; 
I said that. 

Q. That was during March? A. I said I recalled one 
occasion when she might have. 

The Court: She said so too. I don’t know whether she 
said it was in March. 

By Mr. Boss: 

Q. It was also during that period you moved into the 
apartment on 21st Street, wras it not? A. That is correct. 

Q. Until that, you lived in a hotel? A. That is correct. 

Q. When you moved into this apartment, you had pur¬ 
chased some furniture from Miss Burge, had you 
641 not? A. That is correct. 

Q. Do you remember when that was? A. I pre¬ 
sume it was previous to my moving into the Potomac Park 
Apartments, sometime in the first of March. 

Q. So that date that you were making or having these 
discussions on reconciliation, you did see Miss Burge? 
A. I saw Miss Burge on a few occasions along through 
that period from February to March 10. 

Q. And you bought her furniture during that period of 
this reconciliation attempt and moved into your apartment? 
A. I bought the furniture from Miss Burge and I could 
have bought some from some others. I bought some through 
ads, and some from the store. 

Q. During the same period, from December to March, 
and before that March 10 agreement, Miss Burge, I think, 
stated, and you stated, she visited you in that apartment; 
didn’t she? A. She and other people visited me during 
that period. 

Q. Now, where was Miss Burge living during that 
period? A. I wouldn’t know exactly. I don’t recall. She 
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possibly lived at the Scotts Hotel; perhaps at 537 21st 
Street, Northwest, or 705 18th Street, Northwest. She was 
moving about quite frequently during that period to keep 
out of Mrs. Wiseman’s way. She was very vicious and 
dangerous during that period. 

642 Q. During these same periods of these discussions 
of reconciliation, was Miss Burge’s name mentioned 

in those discussions? A. Possibly it was by Mrs. Wise¬ 
man. 

Q. Not by you? A. I don’t recall that it was. 

Q. Was that period the time she started to do her 
laundry in her [sic] apartment? A. Frankly, I don’t re¬ 
member her doing laundry there, except for two or three 
times, and that was in the summer months when she moved 
to 527 21st Street. She brought some laundry over there on 
two or three occasions. 

The Court: May I interrupt to ask—I can be wrong 
about this because we have had so many interruptions, 
unfortunately in this case, but Mr. McCann put his case 
in two sections; one, the divorce and the other the attack 
on Mrs. Burge. Naturally the one interweaves to some 
extent with the other, and this witness was cross examined 
by Mr. Wachtel to some length on the divorce. Are you 
not now going all over that same ground? 

Mr. Boss: I don’t think I am, your Honor. The witness 
has stated that during this period, December to March, 
he made repeated attempts, at reconciliation. He has also 
alleged that he signed the agreement on a promise 

643 to reconcile. He alleges that that promise was not 
fulfilled. Now, certainly the relationship of the wit¬ 
ness with another person is certainly material as to the 
significance of any allegations or claims on reconciliation. 

The Court: I think that is right. That answers my 
question. 
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By Mr. Boss: 

Q. Prior to signing this agreement of March 10, yon had 
some meetings with Mrs. Wiseman, I believe yon said, at 
the Raleigh Hotel. A. That is right. 

Q. At those meetings, did yon discnss the question of 
distribution of property between the two of you? A. That 
is correct. 

Q. Did yon reach an agreement with Mrs. Wiseman at 
those meetings? A. We reached an agreement based on 
a condition, 'with the exception of two items. 

Q. What was that condition? A. We would be reconciled. 

Q. On what basis would yon be reconciled? A. On the 
basis of our agreement. 

Q. Purely on an agreement? A. Well, that was the basis 
on which I agreed to give her 88 percent and that is 
644 the basis on which she accepted 88 percent. 

Q. When did Mrs. Wiseman, supposedly, make 
this agreement to reconcile? A. When did she make the 
agreement? 

Q. Yes. A. At the meeting at the Raleigh Hotel 

Q. What did she say to you on the reconciliation? A. 
Just what I said; that if I was willing to show my faith 
and trust and show the right spirit and was willing to give 
her 88 percent of the property, or approximately that 
amount, taking into consideration the items we have men¬ 
tioned previously, that we would be reconciled, but we did 
not reach an agreement on two of the items involved. 

Q. Was anything, or was there any other basis in that 
agreement to reconcile, other than distribution of prop¬ 
erty? A. The night we agreed to that settlement, there 
wasn’t anything else discussed except the settlement of the 
property. She was determined she wanted to settle that, 
and I had nothing at all to live on or anything else. 

The Court: Now, you see you have done this before. 
She was determined she wanted a settlement of it. What 
we are all trying to find out is whether your agreement to 
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do what you finally did in your contract of March 10 was 
induced by her express willingness to reconcile her- 

645 self with you, and go back to live with you, or whether 
there was some other additional reason why you 

signed this contract. So when you say that she was deter¬ 
mined to have this settlement, you are making an equivocal 
statement which could mean one thing or another, or sev¬ 
eral things. What do you mean by that? WTiat did she 
say? WTiat was her position in that? 

The Witness: She said- 

The Court: You understand what I am talking about? 

The Witness: Yes, your Honor. She wanted a settlement 
of the property and only on that basis would she withdraw 
the separate maintenance suit, and it was agreed that if 
she would withdraw that and we would be reconciled, I 
would sign the agreement. That was the condition under 
which we signed. 

The Court: There was no agreement between you, as I 
gather, or understanding, let’s say, prior to March 10,—I 
am sorry to interrupt you, but I may as well do it now as 
later—as to when this reconcilement would come about? 

The Witness: No, your Honor. She said that after we 
got together- 

The Court: WTiat would determine when you would go 
back? 

The Witness: Just a later date. There wasn’t any time 
specified. If I would be generous enough to sign the con¬ 
tract and give her that much of the property, she would 
withdraw the separate maintenance suit and then we 

646 could work it out later. 

The Court: Let me see that letter from Mr. Wach- 
tel. There was no specific time set, you say? 

The Witness: There was no specific time set. 

The Court: You got the letter from Mr. Wachtel while 
you were in Atlanta? Was that before this separation suit 
was filed? It was filed February 13. You got that January 
5. Did you see Mr. Wachtel in response to his suggestion 
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that you see him before this suit was filed? A. February 
13—I am sure Mr. Dorsey did. The suit was filed on Feb¬ 
ruary 13 and I am sure Mr. Dorsey was in conference 
with Mr. Wachtel two or three times in the meantime. 

The Court: Do you remember whether or not, when you 
had your meeting, the two of you, in the Raleigh—you were 
in the Raleigh, were you not? 

The Witness: That is correct, sir. 

The Court: Had this separation suit been filed before 
either of those meetings? 

The Witness: Yes, sir. 

The Court: Before either one of them? 

The Witness: Yes, sir. 

The Court: Do you remember whether you had anything 
to say to her in those meetings concerning the statement 
in Mr. Wachtel’s letter that Mrs. Wiseman is not anxious 
to cause you any embarrassment, publicity or no- 
647 toriety, and consequently, no legal action will be 
taken in connection with this matter? 

The Witness: We did mention the separate maintenance 
suit when we were in the Raleigh Hotel, and she also re¬ 
minded me that on the first meeting—we met two nights in 
succession—that that would get out and publicly ruin me. 

The Court: What I am puzzled about is this: You were 
told in Mr. Wachtel’s letter of January 5, among other 
things, that she was not anxious to cause you any trouble, 
and so on, and no suit would be filed if you would make 
some arrangements, whatever they were, for support and 
maintenance, and so on, and yet, nevertheless, the suit was 
filed, and after it was filed, and before you made this 
agreement with her, you had meetings with her. Did you 
talk with her about how does it happen that this suit has 
been filed when your lawyer said there would be no suit 
filed until you got together to try to work something out? 

The Witness: Mr. Dorsey and Mr. Wachtel had met a 
couple times, and they couldn’t work anything out. There 
was no answer filed to the separate maintenance suit, and 
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after Mr. Wachtel and Mr. Dorsey and myself met and we 
tried to reach an agreement, and couldn’t get anywhere, 
they decided to let Mrs. Wiseman and I talk it over. Those 
things were mentioned. 

The Court: Before the suit was filed or after? 

The Witness: After the suit was filed. 

648 The Court: My real question is, did you say, 
“Well why did you file the suit again,” or were your 

discussions looking—that is, between you and Mrs. Wise¬ 
man,—to the dismissal of the suit and reconciliation? 

The Witness: That is what I was working toward and 
I don’t know what was on Mrs. Wiseman’s mind, except 
she reminded me she was going to press legal matters and 
legal action against me if we didn’t get together. 

• ••*•••• 

649 Q. Going back to these meetings with Mrs. Wise¬ 
man and her agreement to reconcile, do I under¬ 
stand that that was the only thing, the agreement to dis¬ 
tribute the property? A. Well, the separate maintenance 
suit would be withdrawn and we would settle the property 
and then work toward the ends of the reconciliation. 

Q. You would work toward it? A. That vras the under¬ 
standing and agreement we had; that we would reconcile. 
You have to work toward it; you don’t reconcile the next 
day, in five minutes. 

Q. When was this to take place, this reconciliation? 
A. No definite date. 

Q. Was there any other consideration or discussion as 
to reconciliation? A. I don’t recall any. 

Q. Was Miss Burge’s name mentioned in connection with 
that agreement? A. I stated Miss Burge’s name came into 
the discussions by Mrs. Wiseman on an occasion or two. 
Q. Was there an agreement to reconcile, regardless 

650 of the behavior of the parties? A. The agreement 
to reconcile, I gave you the conditions of it. 

The Court: What about that? Was that a condition or 
not? 
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The Witness: There wasn’t any condition there. As far 
as I was concerned that wasn’t a condition I had with Mrs. 
Wiseman. 

By Mr. Boss: 

Q. In other words, the behavior of the parties had noth¬ 
ing to do with it? A. I told Mrs. Wiseman I wasn’t in 
love with Miss Bnrge; that I wasn’t going with her on 
dates; that I wasn’t infatuated with her, and all this was 
something that she was just expecting to happen or thought 
was going to happen or thought was going on. 

Q. This reconciliation was going to take place sometime 
after March 10? A. Sometime after March 10. 

Q. I believe you testified after March 10, and up to the 
first of August, you attempted, I think, on at least 50 
occasions, to effect this reconciliation ? A. I said 40 or 50. 

Q. That is between March and August? A. That is 
right. 

651 Q. I believe you testified you were away, out of 
town all of April; is that correct? A. Most all the 
month of April. 

Q. I believe you have testified that during the period you 
and Miss Burge were away at least three week ends at 
beaches. A. Possibly I was out of town three week ends 
during the summer—Saturday and Sunday. 

Q. I believe you testified you were at Annapolis the 
vreek end of the 4th of July; is that correct? A. That is 
correct. 

Q. And you spent another week end at Virginia Beach? 
A. That is correct. 

Q. And on Decoration Day week-end, you were at Beverly 
Beach, was it? A. That is correct. 

Q. Were you out of town any other time during that 
period? A. I don’t recall that I was. There were several 
week-ends I couldn’t get in touch with Mrs. Wiseman when 
she was down at the beach. 
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Q. So these attempted reconciliations between March 
and August, w’hich consisted of 40 or 50 occasions, on what 
basis did you suggest reconciliation at these meetings? 

A. The basis that Mrs. Wiseman had agreed she 

652 would sign the contract. 

Q. During that time, I believe you heard Miss 
Burge testify and you testified, she visited in your apart¬ 
ment at 21st Street on an average of at least three times a 
w T eek. A. I didn’t testify to that. 

Q. Do you recall Miss Burge testifying to that? A. I 
don’t recall if she said three times a week. 

Q. How often did she visit during that period? A. I don’t 
recall what she testified to. I know what I testified to. 

Q. What was that? How often? A. It might be an 
average of once or twice a week. 

Q. It was during this period that you drove Miss Burge 
to work? A. On occasion. 

Q. How often was that? A. Maybe once or three times 
a week. 

Q. It was on those same occasions you kissed her goodbye 
when you left her at work? A. Possibly. 

Q. At that same period of these attempted reconcilia¬ 
tions, she was doing laundry in your apartment? A. On 
occasion. 

Q. In these attempted reconciliations, did you at 

653 any time suggest that you stop seeing Miss Burge? 

A. Mrs. Wiseman told me all along that time that she 

wasn’t interested; that she was through with me for good 
and that she tore a leaf out of my book. What she meant 
by that, I don’t know. She said that I w^as a sucker, and 
to be on my way, every time I talked to her. 

Q. When this promise to reconcile was made March 10, 
did you believe Mrs. Wiseman would reconcile with you? 
A. I believed she would. 

Q. Regardless of your behavior, or who you saw? A. I 
was conducting myself in a proper way. When I made the 
agreement with Mrs. Wiseman, I intended to fulfill my 
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part of it, and Paragraph 7 and 8 of that contract meant 
what it said. 

Q. Yonr agreement had nothing to do with behavior, 
and was purely on the settlement of property? 

Mr. McCann: I object on the grounds it is argumen¬ 
tative. 

The Witness: It was on the basis of reconciliation and 
on the basis of signing the agreement we would be recon¬ 
ciled, and the separate maintenance suit would be with¬ 
drawn, and there was nothing about my conduct. I was 
conducting myself properly, and I didn’t make any promise 
otherwise. 

By Mr. Boss: 

Q. Conduct had nothing to do with it ? This was strictly 
an agreement of reconciliation? A. There was no 
654 agreement about conduct. My conduct was proper. 

Q. When did you become convinced that Mrs. 
Wiseman was not going to reconcile with you? A. When 
I met Mrs. Wiseman for dinner on July 26 and gave her 
this check. I thought there was a possibility then. She 
asked for the check in advance of the date it was supposed 
to be paid to her. I went to dinner with her and thought 
there was still a possibility, and, of course, on August 3, 
I realized there wasn’t. 

Q. Did you consider there was any possibility of recon¬ 
ciliation at the time you signed the March 10 agreement? 
A. I didn’t understand that question? 

Q. Did you consider at the time you signed the March 
10 agreement that there was any possibility of reconcilia¬ 
tion? A. I certainly did. That was the basis on which I 
signed it; that she would withdraw the separate mainte¬ 
nance suit. That was her promise to me. 

Q. During the course of your deposition, Mr. Wiseman, 
you were asked, “When did you first realize you were losing 
your affection for your wife?” And your answer was, 
“When she began to connive and take steps to gain pos- 
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session of the property that was individually in my name, 
or in joint ownership.” 

• ••••••• 

655 Mr. Boss: I would like to read the rest of the 
questions and answers on the questions of reconcilia¬ 
tion. I read that to establish time on the following ques¬ 
tions which I want to present. 

The next question is, “When was that, Mr. Wiseman ?” 
“Answer: It started back in 1951, a number of little 
things. It started—pardon me; it started back further 
than 1951. 

“Question: Mr. Wiseman, when did you finally realize 
that there was no possibility of reconciliation with your 
wife? 

“Answer: When I detected that in order for me to get 
or have, or keep in my possession, any part of my assets, 
properties, holdings, of any kind; when she made 

656 her demands on me, fully made her demands on me 
on more than one occasion. She felt that she could 

control everything and have everything in her name, and 
then when she disposed me and locked me out, and I came 
back to 'Washington and tried to effect a settlement with 
her, and under duress, I had to sign the agreement because 
I had nothing left. Then I knew that there was no use for 
me to try any longer.” 

Is that correct, Mr. Wiseman? 

The Witness: I didn’t go far enough in that statement 
On March 10, I still had hopes because of her promise to 
me, and our agreement. In my deposition, I didn’t go far 
enough. I didn’t continue on. I didn’t reach March 10. 

By Mr. Boss: 

Q. At the same time, Mr. Wiseman—at that same time, 
you were asked: 

“Question: Now, when we get to March 10, did you have 
any hope of reconciliation? 
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“Answer: When I came in on the evening of March 10 
to sign the agreement, the agreement was written np. I 
waged an up-hill battle to try to get the agreement put in 
the order which I had agreed with Mrs. W T iseman on two 
previous meetings with her. I had no recourse. 

“Question: Well, at that meeting of March 10, did you 
then know that you could not effect a reconciliation 

657 with your wife? 

“Answer: I had her agreement, if you can call it 
that, that we would try to reconcile. 

“Question: What did you think, Mr. Wiseman? 

“Answer: I didn’t think there was any hope.” 

Now, is that correct, Mr. Wiseman, that on March 10, you 
didn’t think there was any hope? A. I could have still 
thought there wasn’t any hope, but I still made an effort 
to carry through my agreement and promise to her that 
we would be reconciled. 

Q. You were asked again on the possibility of your 
thought of reconciliation at that time on page 175. 

“Question: Is it correct to state, Mr. Wiseman that when 
you first met with me (Mr. Wachtel) I informed you certain 
facts to which you have testified, and you were doubtful of 
reconciliation with your wife, and on March 10, you knew 
there was no possibility of reconciliation? 

“Answer: I felt sure there was no possibility of recon¬ 
ciliation on March 10.” 

Is that correct, Mr. Wiseman? A. No, that isn’t correct. 

Q. Later on, in your deposition, Mr. Wiseman, you were 
asked about your views of the possibility of reconciliation— 
page 308. You were aksed: 

“Question: Did you know in June that there was no 

658 hope of reconciliation? 

“Answer: I was told by Mrs. Wiseman that there 
wasn’t any hope. 

“Question: So that in June you already knew: is that 
correct ? 
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“Answer: I knew what Mrs. Wiseman had said on dif¬ 
ferent occasions. 

“Question: Did you know in May there was no hope of 
reconciliation ? 

‘‘Answer: I felt that, considering Mrs. Wiseman’s stated 
agreement previous to March 10, that she would live up to 
her agreement with me, but she had, on a number of occa¬ 
sions said she wasn’t going to reconcile.” 

Is that correct? A. After March 10 is the first time 
she told me she wasn’t going to reconcile, and after that 
she told me each time I would make an effort to talk to her 
about it. She told me she was sorry; that I was just a 
sucker, and I walked into it, and I might as well forget 
it and make the best of it. 

Q. Where were these 40 or 50 meetings in this period 
you attempted reconciliation ? A. I didn’t get the question ? 

Q. You said you had made attempts on at least 40 
659 or 50 occasions between March and August. A. I 
think I told you a few minutes ago of the places that 
I remember we met, and the telephone calls and different 
places we had met down town, and the Washington Hotel. 

Q. These telephone calls, were those calls by you to Mrs. 
Wiseman? A. Most of them were. 

Q. Were any of the calls from her? A. She called me 
once or twice. She called me when she wanted to bawl me 
out, or criticize me, or raise an alarm with my office about 
not finding me, but she seldom called me. 

Q. In all of this time on reconciliation, or all of these 
discussions in that whole period, there was never any dis¬ 
cussion of conduct; is that correct? A. I think I have 
answered that question three times. I told you Mrs. Wise¬ 
man occasionally referred to Miss Burge. I told her that 
I was doing nothing improper. 

• ••••••• 

Q. Now, at the time of these checks, at the first 
of August, you said you made them in small amounts 
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on some occasions, because that was all yon could afford. 
I believe you also said that you loaned at that time to some¬ 
one else $600; is that correct? A. I loaned Miss Kincaid, a 
very personal friend of mine, $600 in July. I made the 
loan at the First National Bank of Arlington. Much more 
than that, and took that $600 out of the loan that I made 
with the bank. 

Q. Has that loan been repaid? A. Yes, sir. 

Q. The loan that you made to her? A. Yes, sir. 

Q. Yet, I believe at the same time you alleged you 

703 didn’t have funds to pay counsel in your counter¬ 
claim. A. I had funds to pay counsel. I borrowed 

some money at the bank; and Miss Burge loaned me some 
money, and I also borrowed money from Miss Burge to 
pay for my deposition, Mrs. Wiseman’s deposition. 

Mr. Boss: May I have the bank records that were intro¬ 
duced or identified last week, please? 

The Court: For which bank ? 

Mr. Boss: First National Bank of Arlington, in Mr. 
Wiseman’s account. 

By Mr. Boss: 

Q. Mr. Wiseman, under this agreement you received a 
substantial amount of series E Bonds which had been is¬ 
sued in your name; is that correct? A. I received an 
amount. 

Q. I believe you testified the amount that you received 
had an approximate cash surrender value of $2,490; is that 
right? A. Approximately that, yes, sir. 

Q. Do you still have those bonds? A. I have most of 
the bonds. I think I have cashed about eight $75 bonds. 
I think I still have somewhere around $1800, or $1900 of 
that $2400 of U. S. Bonds. 

Q. Are you still acquiring bonds under the payroll 

704 plan at your employment? A. I am, but I am having 
to cash them as I get them; I don’t have a single 
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current bond that I purchased in the last 13 months. I 
cash them as I get them. 

Q. I believe that you said that your loan to Miss Kincaid 
in July was from funds that you borrowed from the First 
National Bank of Arlington? A. Correct. 

Q. Mr. Wiseman, I show you records of the bank which 
were identified on Friday, Plaintiff’s No. 16 for identifica¬ 
tion; one was identified as the loan record. I show you 
the loan record that shows the date of a note August 1, 
1952, in the amount of $950, the first loan. Is that the first 
loan you obtained from the First National Bank of Arling¬ 
ton? A. That is correct. 

Q. Yet you just said you borrowed the $600 for the loan 
for Miss Kincaid in July. A. I said I loaned Miss Kincaid 
the money out of a loan out of the First National Bank of 
Arlington. The loan is dated August 1, 1952. The check 
to Miss Kincaid was dated July 31, which was the night 
previous to August 1. There is no discrepancy there. I 
w^ent over to the bank the next morning and made the ar¬ 
rangements for the loan. 

Q. At the time you wrote the check, then, you did not 
have those funds, is that correct, in July? A. I had 
705 the funds in the bank at the opening of business the 
day the check was cashed. 

Q. Now, this loan record then shows a loan August 16, 
1952 of $1500. Is that the next loan you obtained from the 
bank? A. Yes, sir. 

Q. Then December 3, 1952, for $300. Is that the next 
loan? A. Yes, sir. 

Q. Were any of those loans secured? A. No, sir, none 
up to that date. The $1500 loan has been curtailed. The 
$300 loan was paid off, and the two consolidated in January; 
a new loan was made. 

• ••••••• 

721 Mr. Boss: There is another point, a very impor¬ 
tant point of relevance, your Honor. In this counter- 
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claim, in this so-called scheme of fraud, one of the major 
things that has been mentioned by Mr. Wiseman is in- 
sistance that stock be transferred from his sole name to 
joint names. I want to show that through the whole period 
of the married life, all of the property they had was 
always normally in their joint names; and I think the 
various properties they have owned, that fact is entirely 
material on that question alone. 

The Court: I didn’t think there was any dispute 
722 about that being a fact, that it was a fact up to the 
time when she took everything, some of which was 
in his name, and put it all in hers alone. 

Mr. Boss: I think, then, your Honor may be under some 
misapprehension. I don’t think there has ever been any 
statement that she took everything and put it in her name. 
In the allegations in the counter-claim, in which he refers 
to this fraud, is one item he refers to—at her insistance— 
as he puts it,—the bank stock was transferred from his 
name to joint names. There is also an allegation of the 
closing of a joint checking account, which occurred after 
the fraudulent entries were discovered. 

The Court: Right. 

Mr. Boss: Now, also an allegation that evidence of prop¬ 
erty withheld—not that she made any transfers of them— 
withheld in safe keeping until the agreement was signed. 

Now% the point on these properties is, in the whole his¬ 
tory of the property they owned, up until that period, 
everything always had been in joint names; and yet he 
alleges as one of his items of fraud, the fact that they went 
from his name to joint names; which is merely the same 
pattern they had always followed in their properties. 

The Court: All right 

«•• ••••• 

726 Q. Now, Mr. Wiseman, you have alleged that in 
your counter-claim, that Mrs. Wiseman put in a 
scheme to defraud you. I wish you would tell the Court 
what actions of hers convinced you that that was a scheme 




to defraud you? A. When Mrs. Wiseman insisted that I 
transfer the Northrup Aircraft stock or have it purchased 
in her name, when she transferred the U. S. Government 
bonds from the safe deposit box in Brewster, Tennessee, 
to Washington without my knowledge or consent, when she 
took $50 out of my pocket sometime in December, the latter 
part of December, when she transferred the checking ac¬ 
count, joint checking account in her name in a savings 
account without my permission or consent, without my 
knowledge, when she insisted, nagged and harrassed and 
fussed and quarreled until all hours of the morning that I 
transfer the stock in my name to her name, joint ownership 
in the First National Bank of Arlington, when I went to 
Atlanta and received a letter from Mr. Wachtel telling me 
that I had been dispossessed and thrown out of my house 
and locked out and not to return there, and reside else¬ 
where, and demanding $5000 a year support and mainte¬ 
nance, I think I would say that those were at least 
727 part of the things she did. 

Q. Now, were there any others? A. Yes, there 
is one other at least comes to memory right now, and that 
is the time she went to my office while I was in Atlanta 
and ransacked my desk, checked my desk under the pre¬ 
tense that she was looking for life insurance policies, and 
bank papers, and told my secretary—my secretary said 
that she asked to see in the Government files, to see if I 
had anything stashed away in there. 

The Court: When was that? 

The Witness: It was in January. 

The Court: Of what year? In 1952? 

The Witness: 1952. 

The Court: While you were in Atlanta? 

The Witness: While I was in Atlanta. 

By Mr. Boss: 

Q. All of these items that you have referred to, took 
place by January of 1952, then; is that right? A. Yes, sir. 
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Q. Now, when did you decide that that was a scheme to 
defraud you! A. I definitely decided after March 10, when 
she refused to reconcile with me. 

Q. Now, let’s look at a couple of these alleged fraud¬ 
ulent acts. You refer to the transfer of the bonds 

728 from Brewster, Tennessee, to Washington. When 
you were on your trip to Atlanta, did you visit Mrs. 

Wiseman’s mother? A. I stopped by for about 10 minutes. 

Q. Did you say anything to her about those bonds? A. 
I asked her if the bonds were still down there. 

Q. What did she say? A. She said, no, that Mabel had 
asked them to be sent to Washington sometime previous 
to that. 

Q. Now, the bank account that was transferred, do you 
recall when that transfer took place? A. No, I don’t. It 
was sometime in December or January, I presume. 

Q. That was after you had made the fraudulent entries 
in the bank book on that account? A. It was after I made 
the entries. 

Mr. McCann: I object to the terminology and ask that 
the question be restated. 

The Court: Yes, I think you are overdoing that a little 
bit. 

Mr. Boss: It is certainly relevant to the transfer. 

The Court: He means the characterization of them as 
fraudulent entries. 

By Mr. Boss: 

Q. That was after you made inaccurate entries in that 
bank book? A. It was after I made entries in the 

729 bank book but did not deposit my check. 

Q. Now, when did you decide definitely that this 
was a fraudulent scheme? 

Mr. McCann: I object to that as having been asked and 
answered only five minutes ago. 

The Court: I sustain the objection to that 
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By Mr. Boss: 

Q. At the time you signed the contract on March 10, 
were you convinced that those acts constituted a fraudulent 
scheme on the part of your wife? A. I can’t fix the date. 
I already answered your question. I can’t fix the date when 
I made up my mind it was fraudulent action on her part. 

Q. In your deposition, you were asked: 

“On March 10, when you signed the agreement, did you 
then believe your wife was defrauding you? 

“Answer: I certainly did.” ' 

Is that correct? 

Mr. McCann: That is not the correct way to express the 
question. Did he so testify, your Honor? We have no 
objection. For him to say, “Was that correct?”- 

The Court: That is coming later; it might as well come 
now. Did you so testify? 

The Witness: I did. If the record so indicates, I 
730 assume I did. I would like to add one thing, if your 
Honor please. 

The Court: Go ahead. 

Mr. Boss: Your Honor- 

Mr. McCann: Let him explain. 

The Court: The question is, was that a correct state¬ 
ment? Is that what you want to answer? 

The Witness: I would like to add and clarify that state¬ 
ment. I would like to add and indicate my feeling then 
and now about these depositions. On two or three occasions, 
Mr. Boss has brought up the fact that my testimony may 
have been a little contradictory or a little bit off to what 
it is now. During the course of these depositions, there 
were some 400 pages taken of my deposition alone. Those 
depositions- 

Mr. Boss: Your Honor, I object to this. 

The Witness: They were taken under trying circum¬ 
stances. 
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The Court: I think he has a right to state why he made 
the statement. He said, yes, he made that statement; or if 
that is what is recorded, he made it. He has a right to 
explain. 

The Witness: The deposition was taken under trying 
circumstances. Mr. Wachtel conducted the depositions until 
he was taken off the case, and called me a liar, and a cer¬ 
tain honorable Court took him off the case. Called me a 
liar and told me, among other things, that Miss Burge 
had lied. Then these questions came up. Mr. Wachtel 
didn’t ask them once or three times. He ran wild on 
731 them. A lot of times I would be asked the same ques¬ 
tion four, five or six times. He would drop it and 
come back to it again and just hounding at me, hounding 
at me. And there was some two or three solid days of 
testimony. And he would ask me, when I stopped loving 
Mrs. Wiseman, -when I found out she was trying to grab 
all the property, when I found out that she was using 
fraudulent practices; and then, yesterday or today, or the 
day before,—it was always trying to fix a day in my mind, 
until I was under terrific pressure hour after hour; and if I 
gave testimony then to that effect, I can’t help it because 
now this is the way it stands. 

Mr. Boss: Your Honor- 

The Witness: He had full latitude in his depositions 
without any interruption. The day that Mrs. Wiseman 
took her deposition, Mr. Wachtel sat there and advised her 
and coached her all the way through. 

Mr. Boss: I object to that type of testimony as being 
entirely irrelevant. 

The Court: It is not irrelevant. It is relevant to the 
question you asked him. His testimony on the deposition 
was in absolute contradiction to the testimony just now 
on the stand. Now, he says, yes, he did make that state¬ 
ment. He definitely and clearly has a right to explain why 
he made it; and that is what he is attempting to do. That 
is the only reason it is relevant, but for that, it is. 
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732 By Mr. Boss: 

Q. At the time you signed that contract, did you then 
believe that Mrs. Wiseman was defrauding you? 

The Court: Well, hasn’t he just answered that? 

Mr. Boss: Your Honor, he said first, no; then I asked 
him in the deposition- 

The Court: All right, what is your answer to that? 

The Witness: At the time I signed the contract, I did 
not believe she was trying to defraud me. After that, from 
time to time, as time went on, after she would refuse to 
reconcile, then I realized that she was trying to. Even in 
letters to my mother, she has indicated she wasn’t going 
to give me any of this property back, she wasn’t going to 
reconcile. She was through with me. Letter after letter 
went to my mother indicating that. She told me in person 
she wasn’t going to. Then I realized. 

Q. You have testified that all of the acts of the so- 
called fraudulent scheme took place in December and Jan¬ 
uary or prior to January. At the time that you signed the 
contract, you w’ere aw r are of all of those facts; is that 
correct? A. I knew that she had them in her possession. 
Anybody who could read could read Mr. Wachtel’s letter 
and tell that she had them. Locked me out. I had no way 
to get at any of them. I didn’t have possession or 

733 have anything in my possession at all. It wras obvious 
that she had them. 

Q. I am speaking of the specific instances that you said 
constituted this scheme, the transfer of the stock, the 
transfer of the bank account, the moving of the bonds. 
That is what you have described as this fraudulent scheme. 
You were aware of all of that as of March 10, w’ere you not? 
A. I wouldn’t say fraudulent when she promised me on the 
night of March 5 or 6, in the Hotel Raleigh, that w r e w^ould 
be reconciled. Of course, I wrasn’t concerned w r ith her hav¬ 
ing the property or taking possession of it, how she did it, 
if she was wrilling to reconcile with me. 
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Q. Mr. Wiseman, you have alleged these specific acts 
were the fraudulent scheme. You have also alleged and 
stated that her promise to reconcile was another one. Those 
specific acts, you knew all of them at the time you signed 
the agreement of March 10; is that correct? 

The Court: You mean, did he know that they had been 
done? 

Mr. Boss: Yes, your Honor. 

The Court: He has already said he did. 

Mr. Boss: All right, your Honor. He states that is this 
fraudulent scheme. He knew it at March 10, and now he 
says at March 10, he didn’t know it was a fraudulent 
scheme. 

The Court: There is quite a difference. He knew, he 
testified, that these acts had been done, and this represen¬ 
tation according to him, of reconcilement was made. 
734 What he is testifying to now is that, yes, while he 
knew those acts had been done, he didn’t know that 
they were fraudulent in nature until later. That is what 
he has testified to clearly. 

The Witness: I would like to give you another instance, 
if you please. 

Mr. Boss: That is all right. 

The Court: Go ahead. You may answer. Another in¬ 
stance of what? 

The Witness: Of fraudulent scheme, even as late as 
March 10. When I met Mr. Dorsey and Mr. Wachtel and 
Mrs. Wiseman in Mr. Wachtel’s office, to sign the agree¬ 
ment after we had agreed to everything except the insur¬ 
ance policy and the $100 a month support and mainte¬ 
nance. I arrived there somewhere between five and six 
o’clock and looked at the typewritten agreement and ob¬ 
jected, of course, to the two clauses with reference to the 
support and the insurance policy. Sat there in the con¬ 
ference room for a few minutes; discussed it; and we 
couldn’t get anywhere. Mr. Dorsey and Mr. Wachtel left 
the room. Mrs. Wiseman and I discussed the matter for 
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some 30 minutes alone. Finally, I gave in to leave the 
clauses in; and again she reminded me, “If we are going 
to reconcile, what difference does it make?” After Mr. 
Wachtel and Mr. Dorsey came back in the room, and we 
were signing the agreement, the matter came up as to who 
would take the Government bonds, the U. S. Govern- 

735 ment bonds in my name, and the insurance policy. 
They were laying there on the policy. Mrs. Wise¬ 
man asked me to let her keep them and keep them in safe 
keeping. I objected. I said, “You don’t have any use for 
them. They are mine. Under the agreement, they are 
mine.” She wanted physical possession of them; and she 
reminded me we were going to reconcile and why shouldn’t 
I let her keep them in safe keeping; I might lose them. That 
took place at the signing of the agreement. 

The Court: Did you let her keep them? 

The Witness: No, sir, I did not 

By Mr. Boss: 

Q. When that happened, did you consider your wife was 
trying to defraud you? A. Not necessarily. I thought she 
would live up to her promise and we would be reconciled. 

Q. When did you decide that she had defrauded you? 
A. I can’t fix the date after March 10. 

The Court: You have asked him that twice, at least, 
before. 

Mr. Boss: Your Honor, at some stage, he reached the 
conclusion that this was a fraudulent scheme, as he calls it. 
The Court: All right. What is your answer, Mr. Witness ? 
The Witness: I can’t fix the specific date. That came 
about over a period of time after March 10, between that 
time and August 3, when I realized that she didn’t intend 
to reconcile; she had said definitely she wasn’t going 

736 to reconcile; that I was a sucker. I have gone over 
all of that before. She indicated that she has written 

letters to my mother; and I had the proof that she didn't 
intend to reconcile with me. She was through with me. She 
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even went so far as to say that I did not make any offer 
to reconcile; she had given me an opportunity and hoped 
that I would ask to reconcile; which never was a bigger lie 
in the world. I have records to prove it. 

Mr. Boss: May we have those records he is speaking of, 
please, the letters? 

737 The Witness: These records that I have in my 
hand are letters Mrs. Wiseman wrote to my mother 
during the period from January ’52 until possibly November 
of ’52. 

• ••••••• 

768 Q. Now, Mr. Wiseman, you have alleged that you 
signed this agreement under duress. Just what do 

you mean by duress, please? 

769 The Witness: That is forcing me, or putting me 
into a position where I had to do something which 

I wouldn’t ordinarily, otherwise, do. 

By Mr. Boss: 

Q. Now, when did you first know that the assets were 
being held by your wife’s attorneys? A. I didn’t know it 
until March 10. 

Q. Not until March 10? A. Correct. 

The Court: The combination of the question and answer 
is somewhat equivocal. You knew you didn’t have them? 
The Witness: I knew I didn’t have them. 

The Court: You knew that they were gone. You just 
didn’t bother to look for them; but you knew you didn’t 
have them; they weren’t there any more. 

The Witness: That is correct, sir. 

The Court: But you didn’t know who had them, is that 
what you mean? 

The Witness: I didn’t know who had them. I know I 
couldn’t find some of the bonds and other materials. I 



couldn’t find my deposit book when I was out there 

770 to get my personal belongings in February; but I 
didn’t know who had them. 

The Court: All right. 

By Mr. Boss: 

Q.When did you decide that you were being forced into 
this agreement ? What event made you reach that decision ? 
A. Well, that was very evident from the time I got back 
February 5 until March 10. 

Q. From February until March? Had you reached that 
conclusion at the time you signed the agreement? A. Well, 
I reached the conclusion I didn’t have any of my property, 
didn’t have anything to exist on except my salary. The 
only way I could get it at all was to reach some settlement 
with her as indicated in her letters to my mother, and state¬ 
ments many times to me, that she wanted a type of settle¬ 
ment that was agreeable to her; and if I didn’t reach a 
settlement with her, that she was going into Court; she 
was going to spread it all over the papers; she was going 
to make it publicly known; she was going to ruin me. That 
is duress, I think. 

Q. You knew all of that at the time you signed the con¬ 
tract on March 10? A. I knew that she had said those 
things, threatened those things. 

Q. Is that the dureess that made you sign it? A. That 
is not altogether the reason I signed it. 

771 Q. What other reason? A. I didn’t have anything 
to exist on. I have told you once, Mr. Boss, that 

that was number one. What she had threatened to do, that 
she intended to have the kind of agreement that she wanted. 
Number two, in order for ine to get any of my property back, 
my car or my bank stock or anything else, to retain my 
directorship, I signed the agreement on March 10. 

• ••••••• 

Q. Then at the time you signed this agreement, 
those actions of so-called duress, you were aware of, 
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and those were the reasons you signed it, Mr. Wiseman, 
that you just recited? A. That is the substance. 

Q. That you knew at the time of March 10? A. I knew 
those things had happened as of March 10. 

Q. Well, those things that had happened were the duress 
that you w’ere referring to that forced you to sign the 
agreement? A. Those things were part of the duress that 
I was aware of, that I knew of on March 10. 

Q. Are those the things that forced you to sign this 
contract on March 10? A. Yes, sir. 

774 Q. Now, after this agreement was signed, did you 

then sign additional documents to carry out the terms 
of the agreement? A. Yes, sir. 

• ••••••• 

777 Redirect Examination 
By Mr. McCann: 

• ••••••• 

Mr. Wiseman, you were asked innumerable questions 

about the matter of the agreement on reconciliation made 
by your wife on the 10th day of March; and I would like 
to ask you whether you can throw any further light on 
that subject of her promise to be reconciled, and any 
further light on the subject of your efforts at reconciliation? 
A. Well, numerous attempts by me to carry out our agree¬ 
ment of reconciliation after March 10 failed. I made those 
contacts in person and over the phone. Mrs. Wiseman 
admits it in letters to my mother. 

Q. Well, you heard this statement made in her letter 
that was read in the record a while ago. I think it was 
the 19th of February, was it not, in which Mrs. Wiseman 
said the hope for reconciliation was very dim, or 

778 something to that effect? A. Words to that effect, 
yes. 
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Q. Now, isn’t it a fact that in that same letter, she re¬ 
ferred to the subject of reconciliation in a little different 
way? A. As I remember, she did. 

Q. Isn’ it a fact that on page 4 of that letter she said: 

“There is absolutely no reason to believe Gene wants us 
to live together again; and if it had not been for the prop¬ 
erty we have, and his fear of * * *” what is that word? 
A. Talk. 

Q. “* * * fear of talk on him, and having to pay me 
alimony, I am sure he would have told me so or left me 
long before now.” 

Now, did I read that correctly? A. That is the way it 
was written. 

Q. That is the way it was written. Now, isn’t it a fact 
that on the day that they have referred to here as prior 
to February 12, you left the note at the house which was 
introduced here, in which you begged her to be reconciled 
with you and offered to go elsewhere to live and give up 
your job here if she would be reconciled? A. That is cor¬ 
rect I placed that in the note. I advised Mrs. Wiseman 
on that occasion, in writing, and also verbally that I 
was willing to resign and give up my job here, and 
779 go anywhere in the United States that was to her 
satisfaction, that would please her, and also sug¬ 
gested that she quit work. I would do anything to work 
this matter out. And she refused. 

Q. So that on the first page of this letter, which they 
have read here, where they quoted Mrs. Wiseman as say¬ 
ing, “I wish I could offer to you all some little ray of hope 
that Gene and me could get back together, but I don’t be¬ 
lieve I would be fair to you if I either built or allowed you 
to build false hopes and in the end be hurt again,” she was 
failing to advise the family and, in fact, misrepresenting 
to your family * * * 

The Court: Wait a minute. Your enthusiasm, if I may 
say so, is running away with you. 
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Mr. McCann: All right. 

The Court: You are testifying; you are not asking a 
question. 

Mr. McCann: Read that back to me. 

The Court: No, no, don’t read it. 

• •••*••« 

782 By Mr. McCann: 

Q. When did you leave this communication with your 
wife? A. When I went to Fifth Street to pick up some 
of my personal belongings with Mr. Dorsey, sometime be¬ 
tween the 5th of February and the 12th of February. 

Q. I believe that this communication closes, does it not, 
with the words, “Always and forever yours, if you want 
me, Gene”; is that correct? A. That is correct. 

Q. Mr. Wiseman, what was done after March 10, 1952, 
to harrass you? 

The Court: You went over that in great detail. 

Mr. McCann: I did not mention letters and I was giving 
him an opportunity to mention it. 

The Court: Your question then, was too broad. 

• **•*••♦ 

783 By Mr. McCann: 

Q. Were you further harassed by letters to your mother? 
The Court: That is specific. That is all right? 

The Witness: Yes, sir. 

By Mr. McCann: 

Q. Now, I call your attention to a letter written by your 
wife on February 12, 1952. Would you read the first sen¬ 
tence of that letter? A. “Dear Folks: 

“I got your letter yesterday and was sorry to know you 
have been sick, but it didn’t surprise me that all of this 
would w r orry you enough to make you all sick.” 

Q. Do you know how many letters of that character 
were- 

Mr. Boss: I object to “letters of that character.” 
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By Mr. McCann: 

784 Q. Do you know how many letters were written 
by your wife to your mother during the period be¬ 
tween January 1 and August 3? A. Not exactly, but I 
would say there is at least a dozen or more, possibly 15 
or 18. I know about every two or three weeks, I would hear 
from mother and she was worried to death about the type 
of letters she was getting from Mrs. Wiseman. 

Q. On February 27, 1952, under the postmark, a letter 
was written by your wife to your mother with respect to 
an action for separate maintenance. Would you read to 
the Court the clause in there on that subject? A. This 
letter was dated February 26, 1952. 

On page 2: 

‘ ‘ Gene hasn’t called me and I don’t know or haven’t tried 
to find out where he lives, or to contact him in any way, 
for I honestly believe that is the way he wants it, and all 
this calling others is to get sympathy. I don’t have the 
slightest idea what he is referring to when he tells you 
he will talk when his time comes, but I can say this: If I 
was in his place, I would sure defend myself to the fullest ; 
and if he doesn’t offer a settlement that we both—me and 
him—find agreeable, he will certainly have his opportunity 
in Court, for I filed a maintenance suit against him 

785 several days ago. He know’s this as the papers have 
been served on him personally. Now, don’t confuse 

this with the divorce suit for it is not. But he w r as given 
time to make arrangements; and as you suggested, maybe 
he was just in a stubborn spell.” 

This was some 14 days after the separate maintenance 
suit was filed. 

• ••••••• 

By Mr. McCann: 

Q. I wish that you would observe the last sentence, one 
of the last sentences on page 4 and see if I am reading this 
correctly from this letter: 
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“I hope I have made myself understandable to you, and 
that is my reason to talking to him about a divorce; but 
if he is not willing and, apparently he is not, then so be it. 
The day may come when he wished he had, because married 
or divorced doesn’t change my mind about him.” 

Now, in the PS, see if this is read correctly: 

“I haven’t heard from Gene since May 29 and he can call 
me at work eight hours a day, five-day week, if he 

786 so desires. He flew to Nashville one day and back 
the next morning for Doris’ graduation, for he 

mailed me a copy of his flying insurance for the trip from 
Nashville.” 

Was that read correctly! A. That is correct. 

Q. And this communication -was sent by your wife to 
your mother on June 8! A. That is correct. 

Q. 1952? A. Yes. 

Q. Will you identify the date of this letter and state 
who wrote it and to whom it is written! A. This is an¬ 
other letter from Mrs. Wiseman to my mother dated July 
22, 1952. 

787 By Mr. McCann: 

Q. Am I reading correctly from this letter? 

► 

The Court: Which one? 

Mr. McCann: The letter of July 22: 

“I don’t hate Gene. He just had me fooled. I thought 
he was one kind of a person and he vras another. And I 
know now and I have no feeling for his kind. If and when 
he gives me grounds to sue him for divorce on grounds of 
adultery, I will intend to get my freedom from him, for T 
believe it is the best.” 

The Witness: That is correct, sir. 
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By Mr. McCann: 

Q. Now, this letter was written- A. July 22, 1952. 

Q. Nine days then after she had hired detectives to get 
the evidence on you; is that not correct? A. That is 
correct, sir. 

• »•••••• 

789 By Mr. McCann: 

Q. Mr. Wiseman, can you tell the Court what effect these 
letters had on your mother? 

Mr. Boss: I object to that, your Honor. 

The Court: No, I think I will let him answer that because 
that effect on his mother—well, I had better not say why. 
I will overrule the objection to that. 

The Witness: She was very, naturally, distressed and 
very much worried. 

Mr. Boss: I think he should establish how he knows this, 
your Honor. 

The Witness: My mother told me. 

The Court: His mother told him. 

Mr. Boss: I still object on hearsay. 

The Witness: My mother told me in writing and per¬ 
sonally. I saw my mother three times last year, during 
the year 1952, and she was very much worried and dis¬ 
turbed. She has high blood pressure and a bad heart. Now, 
she is in bed under the care of a doctor; and I don’t think 
she is going to live very long. 

790 By Mr. McCann: 

Q. Did the worry of your mother affect you in any way? 
A. Yes, sir, worried me considerably. Each time I heard 
from my mother, or saw her, she was very much worried, 
very much concerned, over the condition. In fact, I talked 
to her yesterday about the condition. 

• ••••••• 
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852 Recross Examination 
By Mr. Boss: 

• ••••••• 

Q. Now, yon have also referred to these letters from 
Mrs. Wiseman to yonr mother. During the period that 
you and Mrs. Wiseman were together, do you know how 
frequently Mrs. Wiseman wrote to your mother? 

The Court: During what period? 

Mr. Boss: The period they were living together, before 
the separation? 

The Court: Your question is how frequently- 

Mr. Boss: How frequently Mrs. Wiseman corresponded 
with his mother. 

The Witness: She corresponded regularly. What I mean 
by that, probably one or two letters a month. 

By Mr. Boss: 

Q. That was over the period of the years? A. That was 
over a period of, say, from ’44 until December 31, 

853 1951. Mrs. Wiseman didn’t write my mother or con¬ 
tact her the first four years we were married. 

• ••••••• 

Q. Now, in your redirect testimony, you read a portion 
of the letter of February 27 from Mrs. Wiseman to your 
mother. The part that you read refers to Mrs. Wiseman’s 
statement that “I honestly believe that he wants it that way 
and all this calling others is to get sympathy. I don’t have 
the slightest idea what he is referring to when he tells you 
he will talk when his time comes, but I can say this. If 
I was in his place, I would sure defend myself to the fullest, 
and if he don’t offer a settlemen that both me and him find 
agreeable, he will certainly have his opportunity in 

854 Court, for I filed a maintenance suit against him 
several days ago. He knows this as the papers have 

been served on him personally. Now, don’t confuse this 
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with a divorce suit for it is not; but he was given time to 
make arrangements, and as you suggested, maybe he was 
just a stubborn spell.” 

Do you recall reading that portion? A. I think I read 
it or Mr. McCann, I am not sure which. 

Q. The next portion states: 

“All of this is costly and he will have to pay it and he 
understands that; but he didn’t answer my pleading letter 
to him, didn’t call me when he got back; visited his woman 
before he went to work the first morning when he arrived; 
and has been abusive the two times he called me at home.” 

Do you recall that portion of the letter? 

• ••••••• 

855 The Witness: Yes; and I would like to say also, 
if you received a letter from your wife—a loving 

letter, as she so refers to it—and you get a letter from her 
lawyer saying, “You are disposed, locked out of your home; 
and pay $5000 a year support and maintenance; “would 
you call the loving letter any consideration at all? I did 
not see Miss Burge on my return to Washington on Feb¬ 
ruary 5 and that is a lie. 

856 By Mr. Boss: 

Q. Now, Mr. Wiseman, you or Mr. McCann also 
read a portion of the letter of June 8 to your mother, which 
referred to divorce. I want to read a portion of that letter 
immediately preceding the portion that you read: 

“I don’t know whether they are going together or not; 
and I wouldn’t give a snap of my finger to know. No, I 
never got tired of Gene. I couldn’t stand any more of his 
way of doing with this other woman. I haven’t accused him 
of a million things; only two: going with another woman 
and lying about it. I tried too long and was lied to, too 
much, to ever trust him again. I find no other fault with 
him to mention, but he has this weakness for women that, 
apparently, he doesn’t want to, or can’t control; and I aim 
to stay away from him so it can’t hurt me.” 
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Do you recall that portion of the letter preceding the 
part that you read! A. That is a part of the letter. But, 
regardless of what Mrs. Wiseman said, I have testified and 
I say again, I never had any improper relations with Miss 
Burge or any other woman. 

• ••••••• 

860 The Court: Before you get away from that, let 
me ask a question. Do you know whether or not 

your mother knew that you were seeing Miss Burge from 
time to time before she got these letters from your wife 
telling her so, or referring to the fact? 

The Witness: No, sir; my mother never questioned me 
or asked me anything about it to indicate that she knew it. 

The Court: Then, the only way, so far as you know, she 
could have learned it, is from these letters? 

The Witness: That is correct. She even threatened in 
one of those letters to write my friends and acquaintances 
and other relatives around McMenville and tell them 
about it. 

• ••••••• 

861 The Court: I don’t know that he said before then. 
Did you have, or had you seen, any of these letters, 

to your mother, prior to the August visit to your mother? 

The Witness: Yes, sir. Your Honor, I saw one or two 
letters when I was through visiting my mother in April; 
and then in August I saw some more letters; and I brought 
back some of them to Washington; and then later she mailed 
me some. 

By Mr. Boss: 

Q. Now, I show you Defendant’s Exhibit No. 1, letter 
dated January 5,1952, which I believe you identified 

862 as a letter to your mother; is that correct? A. Yes, 
sir. 

Q. Do you recall the contents of that letter? A. In sub¬ 
stance. I don’t recall all it said. It is quite a long letter. 
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Q. When did yon first see that letter, Mr. Wiseman? 
A. I think, as I recall, I saw that letter when I stopped 
off at my mother’s on the way back to Washington from 
Atlanta, Febmary 5. 

Q. That was before February 5 then? A. It was around 
the first of February sometime. 

Q. Mr. Wiseman, does that letter outline in detail the 
relationship, so far as Mrs. W 7 iseman knew it, between you 
and Miss Burge starting in ’47? A. I wouldn’t vouch 
for- 

Mr. McCann: May it please the Court, I object to this 
question as improper recross. All of these things have been 
gone into. 

The Court: I know they have. This may be different. 
Why are you asking it? 

Mr. Boss: I am asking that, your Honor, because he says 
all of these letters that he says harrassed his mother start 
in February. He saw this letter in January. I want to 
establish that this letter at that time told his mother all 
that Mrs. Wiseman knew of this relationship back from 
1946 and 1947. 

The Court: Right. 

863 Mr. Boss: That she was aware of that situation. 

The Court: Who was aware of it? 

Mr. Boss: His mother. 

The Court: She became aware of it by virtue of Mrs. 
Wiseman telling her. 

Mr. Boss: In January, that is correct. 

The Court: What does that prove? 

Mr. Boss: It proves she knew of this situation, your 
Honor; and that situation may well be the thing that 
concerns her. 

The Court: Yes, but how did she know about the situa¬ 
tion, except from his wife? 

Mr. Boss: She knew it from his wife in January. 

The Court: Certainly. Well, suppose it was not her 
letters—you say maybe it wasn’t her letters that upset his 
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mother, but the truth of the assertions in her letters that 
upset his mother? 

Mr. Boss: That is correct? 

The Court: What difference does it make? Who upset 
his mother? Mrs. Wiseman. 

Mr. Boss: She informed his mother of the relationship. 

The Court: Certainly, and his mother wouldn’t have 
been upset if she didn’t know about the relationship; and 
she found out about it not from anybody else but from Mrs. 
Wiseman. That is the burden of this. 

• ••••••• 

866 By Mr. Boss: 

Q. Now, I am reading a closing portion of this letter 
of January 5, and I will ask if the statements made in 
here are true: 

“He has kicked me. He has left the print of his fingers 
on me in bruises; and cursed me and almost unracked my 
nerves. I have only been at work three hours since Christ¬ 
mas. I am taking sedatives all the time and shedding 
gallons of tears and been praying for only strength and 
guidance for a long time. I have a lawyer and all our money 
and assets where he can’t get it and spend it since he left. 
He checked money out of the bank, took bonds out of the 
safety and done away with nearly $1500 that I know 

867 of since April of 1951, and not one penny of that 
was used here at home or clothes for himself. He 

denies it being that much missing, but says he has been 
sending an extra large amount to his children because 
he promised them he would in September, and he thought 
they might need it worse than we did. I don’t believe he is 
telling the truth about that either, because his woman has 
all brand new expensive furniture in her apartment and the 
rent alone where she lives is $83.56 per month. My lawyer 
and I are barring him from returning to our home when he 
returns to Washington because of the way he has done, 
and notifying him that he will have to support me and 



suggesting that he get himself a lawyer so we can come to 
some definite understanding. We have also told him to 
avoid endangering his job, to keep down publicity we are 
not going into the Court for a reasonable length of time 
or until we can talk to him and his attorney. 

4 4 It has been the hardest thing I have ever done to take 
these steps, but I believe it is best to protect my life. You 
know we cannot live together the way things are now. There 
is not a thing any of you can do. You can talk to Gene, 
show him this letter or not let on, any way you think best; 
but I don’t think it is best to let it out of the family for if 
it gets out, he is going to be ruined and everybody so 
ashamed. I please do pray that I may receive strength and 
divine guidance to do what is the Lord’s will. I don’t know 
what made him do and say the things he has. I still 

868 believe there must be some hope. I can’t understand 
all this any more than you can. Forgive me for 

bringing you this trouble and pray, for I love Gene still. 
Write to me if you can, and tell me what is best. Prayer¬ 
fully yours, Mabel.” 

Is that true, Mr. Wiseman? A. Just about 99 percent 
of it is a lie. 

• ••••••• 

869 Q. Mr. Wiseman, did you ever talk to Mr. Bonner 
prior to August 3 to engage his services? A. I 

talked to several people prior to August 3. I don’t recall 
that I talked to Mr. Bonner. I am not specific on that point. 
I am not sure. 

Q. Did you talk to other private detectives prior to that 
date? A. I talked to—one particular evening, I talked to 
probably 15 or 20. 

Q. For what purpose were you talking to them? A. I 
was talking to them about the matter of employing their 
services. 

Q. For what purpose were you going to employ their 
services? A. I wanted to find some one to employ for the 
purpose of checking up on Mrs. Wiseman’s activities. 
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870 Q. I asked you if you would tell me the names of 
some of the detectives you spoke to? A. I can give 

you one particular person, a Mr. White. I don’t recall his 
first name. I went down the list in the telephone book for 
the rest of them. 

Q. Thank you. For what reason were you employing 
detectives to observe the activities of your wife, Mr. Wise¬ 
man? A. Because I had reason to believe that she was 
doing things she possibly shouldn’t do. 

• ••••••••• 

871 The Court: Are you through with Mr. Wiseman? 
Mr. McCann: I don’t knoW. I would like to as¬ 
certain if you don’t mind, if I could speak to Mr. Wiseman 
for a minute. I have no questions in mind. 

Redirect Examination 

By Mr. McCann: 

Q. Did you talk with Perry Bonner at your appartment? 
A. No, sir. 

Q. Did you talk to any detective at your apartment? 
A. Yes. I remember now that I did have Mr. White come 
to my apartment about somewhere between 11 and 12 
o’clock during July on a Sunday. 

• •••****•* 

874 Mabel W. Wiseman was called as a witness and 
having been previously duly sworn, was examined 
and testified as follows: 

Direct Examination 

The Court: Are you going into the question now—I 
assume you must—with her of the negotiations concerning 
this agreement? 

Mr. Wachtel: I don’t intend to, your Honor. 

The Court: You mean she is not going to give any tes¬ 
timony concerning what happened while she was at your 
office? 
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Mr. Wachtel: We had not intended,— 

Mr. Boss: Not as far as discussions with counsel, no, 
your Honor. 

The Court: If Mr. Wachtel proposes to examine 

875 this witness—I am not going to let two of you ex¬ 
amine the witness; one or the other—concerning any¬ 
thing which has to do with her conversations with Mr. 
Wiseman in his office, or what she did with respect to ne¬ 
gotiations with Wachtel, then I am not going to permit Mr. 
Wachtel to make that examination; because that is where 
he comes in. 

Mr. Wachtel: That is right. If your Honor please— 
Mr. McCann: We object to his taking part in this exam¬ 
ination at all, because we consider him definitely a party 
to the pressure that was brought to bear on our client. 

The Court: I have ruled on that. If you don’t intend to 
have Mrs. Wiseman explain at all what lead up to the 
making of this agreement, you may go ahead and examine 
her. But if she is going to testify to anything that led up 
to the agreement, it is too interwoven with your own parti¬ 
cipation in it for me to separate it. Therefore, I won’t let 
you examine her on it. 

• •••*••••* 

876 Mr. Boss: I would like to point out, your Honor, 
the first time that question is raised is in this 

amended counter-claim filed about three days before the 
trial. 

877 The Court: And I told you before that it was in¬ 
herent. It is inherent in the counter-claim that was 

filed in this case on the 15th of August, wherein this agree¬ 
ment is attacked as fraudulent, as produced by duress and 
coercion. Who was the lawyer? Mr. Wachtel was the 
lawyer. That is why I removed him before. I told you 
that. The situation is precisely the same still; there is 
no change in it. 

• ••••••••• 
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878 Isadora H. Wachtel was called as a witness on be¬ 
half of the Plaintiff and after being first duly sworn, 

was examined and testified as follows: 

Mr. Boss: * * • 

Direct Examination 
By Mr. Boss: 

Q. State your name. A. My name is Isadore H. WachteL 
Q. Present address? A. My legal residence is 

879 1401 Lincoln Place, Brooklyn, New York; and I 
reside at a good portion of the year at 5905 Thirty- 

Third Street, in the District of Columbia. 

Q. Will you advise the Court— 

The Court: I didn’t quite follow that. You mean you 
live part of the year in Brooklyn and part of the year here? 
The Witness: That is correct, your Honor. 

By Mr. Boss: 

Q. Will you advise the Court of what bars you are ad¬ 
mitted to practice? A. I am admitted to practice in all 
the Courts of the State of New York, the Southern District 
of the United States District Court of New York, the East¬ 
ern District of the United States District Court of New 
York, the United States Supreme Court, the United States 
Court of Appeals for the District of Columbia, the United 
States Court of Claims, the United States Tax Court, 
United States Emergency Court of Appeals. 

Q. Do you have an application pending for admission to 
this Court? A. I do. 

The Court: When was that filed? 

The Witness: In October of ’52, your Honor. 

• •••*••••* 

'880 The Court: Since you go into that question, are 
you practicing law with Mr. Boss in the District of 
Columbia? 



The Witness: Yes, sir. Well, practicing law primarily 
before the Federal Agencies, your Honor. 

The Court: Had you ever applied for admission to this 
bar before October of ’52 ? 

The Witness: No, sir. 

The Court: All right. 

By Mr. Boss : 

Q. Mr. Wachtel, do you recall our office sending a let¬ 
ter to Mr. Wiseman in January of 1952? A. I do. 

The Court: You signed that letter; didn’t you? 

The Witness: Yes, sir. 

The Court: On the letterhead of your firm? 

Mr. Boss: Boss and Wachtel is the firm, your Honor. 
The Court: It has nothing to do -with this case that I 
can see, but I am a little bit concerned about that. That is 
practicing law. Conferences in his office; that is practicing 
law while not a member of the bar of this Court. 

• •••#••••* 

881 The Court: Well, as I say, it hasn’t anything to 
do with this case. We will pass it. 

By Mr. Boss: 

Q. Now, after that letter was sent, did you receive a 
communication from an attorney representing Mr. Wise¬ 
man? A. I did. 

Q. Do you recall the approximate time of that commu¬ 
nication? A. Not the time but the day. 

Q. The day? A. It was February 6, 1952. 

Q. Will you advise the Court of the meetings and dis¬ 
cussions after that between yourself and Mr. Dorsey, ex¬ 
cluding any privileged conversations between yourself and 
client, please? 

*••***•••* 

883 The Witness: Sometime during the early part of 
the day on February 6, Mr. Dorsey called me on the 


telephone and identified himself as Mr. Wiseman’s at¬ 
torney. He told me he had before him the letter that we 
had sent Mr. Wiseman in January; and I guess after the 
usual exchange of pleasantries, that lawyers do, he asked 
me what the situation was all about; and I told him, in 
brief, that Mrs. Wiseman concluded that her husband had 
undertaken a mode of living with Betty Burge, that he had 
milked their joint bank account of about $1000 to $1500; 
and that she was just tired of the whole thing and wanted 
something worked out. 

He told me that his client had said to him that there 
884 was nothing to this Betty Burge situation; and that 
was the first time he had heard anything about the 
milking of the bank account. I suggested that he could 
come by the office and we would show him the entries in 
the bank deposit book that were forged and he said it 
wasn’t necessary, that he would assume that we had some 
proof of it; and asked what we wanted to do about it. 

As I recall, what I said to him was we would like to work 
out some kind of a settlement. He said, “Well, we would like 
to do that, but Mr. Wiseman is quite hot under the collar. 
He would like to get the use of the car. He would like to 
get his clothes.” 

I think this was on a Tuesday or a Wednesday. I said, 
“Well insofar as his clothes are concerned, any time he 
wants to go over to the house to get his clothes, that he is 
at perfect liberty to do so, provided there is some form of 
chaperon or somebody there; and that if he vrould tell me 
what time he wanted to come by for the clothes, why we 
would work it out.” 

I said, “Insofar as the automobile is concerned, Mrs. 
Wiseman tells me that she has it and that she wants to 
use the automobile and isn’t going to let her husband use 
the automobile.” 

He said he would check with Mr. Wiseman as to a pos¬ 
sible program for getting together to get the clothes and 
he would call me back. 
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I think that the first day that we talked, we must have 
talked two or three times. I think toward the tail 

885 end of that day, I called Mr. Dorsey to tell him that 
my client had heard that Mr. Wiseman was planning 

to leave town and go away, and whether or not he could 
check to find out whether that was so. He said he would 
call me the next day and we let it go at that. 

The following day, Mr. Dorsey called me to tell me that 
the earliest possible date that they could arrange to go over 
to get Mr. Wiseman’s clothes was the end of the week; 
and that in view of that, was there any possibility of the 
two of us sitting down and discussing just what our respec¬ 
tive clients wanted. 

As I recall, I said to him that there wasn’t any point in 
discussing what the respective clients wanted until we 
agreed what they had; and I advised him that we bad in 
our possession in our office, a savings deposit book, some 
sixteen, seventeen hundred dollars, a ledger book listing the 
various savings bonds that we had, the shares of stock in 
Northrup, and the shares of stock in the Arlington Bank. I 
don’t recall whether we had the deed to the property or 
not. I told Mr. Dorsey that all of these papers were in 
a sealed envelope, kept in our office, that had Mrs. Wise¬ 
man’s signature across the front of it. She couldn’t get 
at it; nobody was going to get at it until this case got 
straightened out. 

He asked me whether I could give him a list, and I told 
him I would send him a typewritten list of the vari- 

886 ous assets that Mrs. Wiseman claimed they owned 
either jointly or individually; and that we could then 

decide where we went from there. 

I don’t recall whether I mailed it to him or sent it to him 
by hand over to his Government Agency that he works at. 
I think he works at Small Defense Plants. 

I think that was about all that was said at our second 
meeting, second day’s telephone conversation. 
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On the third day, he either called me on the phone or 
came by our office; and we sat down for the purpose of 
trying to arrive at evaluation dollar-wise as to these assets. 
I think with the exception of the United States Bonds and 
the Northrup Stock, we were quite far apart. Mr. Dorsey 
was claiming that the Fifth Street property was worth 
about $15 or $16 thousand; and from the information that 
I had before me, we claimed it was only worth about 
$11,000. Mr. Dorsey was claiming that the bank stock was 
worth about $55 a share. We were claiming it was worth 
$50. 

After considerable discussion, we sort of tentatively 
agreed that for purposes of talking, about settlement, we 
would stay with original purchase price wherever we could. 

In that first discussion, Mr. Dorsey -wanted to know just 
what it is that Mrs. Wiseman wanted. And I told him 
that it was Mrs. Wiseman’s feeling that she wanted 
887 close to $100 a week for support; and that she would, 
we felt, as a matter of law, be entitled to, at the 
worst, half of the assets, whatever they might be. 

As I recall it, he sort of conceded to me that if we got 
into any kind of a wrangle and went to Court on it, prob¬ 
ably the worst thing that could happen to our client was 
that the property might be divided 50-50 if we eliminated 
from any consideration the rights to support and main¬ 
tenance. He said he would discuss it with his client. 

That afternoon—this was either Thursday or Friday, a 
day or two before the scheduled meeting at the Fifth 
Street address between Mr. Wiseman and Mr. Dorsey and 
Mrs. Wiseman—I called Mr. Dorsey on the phone and 
again said to him that my client had called me and she had 
found out from a number of their friends that Mr. Wise¬ 
man had said that he was getting out of town and getting 
out to stay, that he had an offer of a job in private industry 
someplace in upstate New York, and he also had an oppor¬ 
tunity to get a job over seas; and that he was going to do 
that. 
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The Court: Who was saying this? 

The Witness: I told this to Mr. Dorsey. 

The Court: That you had such information? 

The Witness: That is what I had been informed. I 
asked Mr. Dorsey whether he could verify it or deny it. He 
said, “Well, he just didn’t know.” I pointed out 

888 to Mr. Dorsey—I said to him, “If this is the fact, 
we are confronted with this situation: Mr. Wiseman 

works in Virginia. Right now, we don’t know where he 
lives. If he should leave town, we have no way of getting 
any jurisdiction over Mr. Wiseman in the event litigation 
has to be started.” 

I said, “Is there any way we can work something out 
on that?” 

I said, “Will you undertake to accept service for him so 
we can keep jurisdiction in the District of Columbia?” 

Well, at first he thought he would; and then he changed 
his mind and said he couldn’t undertake such an obligation 
because it just wouldn’t be fair to either side. He said, 
“This, in a way, is academic, because certainly Wiseman 
isn’t going to leave before Saturday. He doesn’t have his 
clothes. Why don’t we see what happens on Saturday?” 

I said, “Well, I don’t see that much can happen on Satur¬ 
day. All that is going to happen is that Mr. Wiseman is 
going to go in and get his clothes.” 

He said, “Well, is there any point in my trying to talk 
to Mrs. Wiseman about working something out between her 
and her husband?” 

I said, “Well, from what I have been told, I don’t think 
so; but you have my permission, when you go there with 
Mr. Wiseman., to discuss in any detail that you may care 
to, any phase of this case. You can talk to her about 

889 settlement. You can talk to her about reconciliation. 
You can do anything you wish.” 

I don’t think I talked to Mr. Dorsey after that until Mon¬ 
day of the next week. I think that was about the 11th or 
12th if your Honor please. 

• •••*••••• 
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910 Q. Mr. Wachtel, when we were last interrupted, 
I believe you were describing your conversations 

with Mr. Dorsey relative to arrangements for Mr. Wise¬ 
man to obtain his personal effects from the Fifth Street 
House. Will you continue from that point, please? A. On 
Monday, after this meeting at the Fifth Street House be¬ 
tween Mr. Dorsey and Mr. Wiseman and Mrs. Wiseman, 
Mr. Dorsey and I had either—I don’t remember whether it 
was personally, face-to-face or on the telephone, a discus¬ 
sion ; and he told me in sum and substance of the conference 
that they had had. 

He told me that he had chatted with Mrs. Wiseman; that 
he found her to be a rather religious sort of person, who 
felt almost that the Mosiac law should apply, sort of an 
eye-for-an-eye, tooth-for-a-tooth, sort of philosophy; and 
that it was apparent to him that Mrs. Wiseman was com¬ 
pletely unforgiving and felt that what had been done to her 
by her husband just couldn’t be forgiven. There was 

911 some other talk of that nature. 

He told me about Mr. Wiseman going through, 
getting his clothes. I think they were using Mr. Dorsey’s 
car; and they had had about three or four loads of clothes 
to take out. That Mr. Wiseman had taken his summer 
things out and practically all his clothes. 

It was along about that part of the conversation that I 
told Mr. Dorsey that Mrs. Wiseman had spoken to me about 
precisely just that situation; that she was more convinced 
than ever that Mr. Wiseman was— 

Mr. McCann: I object to what Mrs. Wiseman told him 
in the absence of the— 

The Court: As I understand it, though, he is saying now 
what he said to Mr. Dorsey. 

The Witness: That is correct, your Honor. I told him 
that Mrs. Wiseman observed that Mr. Wiseman was taking 
out all of his clothes, his summer things, everything; and 
that she felt more convinced than ever that Mr. Wiseman 
was planning to leave the jurisdiction. I asked Mr. Dorsey 
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what we could do about assuring that we would have juris¬ 
diction over Mr. Wiseman. We discussed the question as 
to whether they would bring a suit for the recovery of the 
property; or whether we would bring a maintenance action. 

There was some discussion as to the fact that there was 
no basis for their bringing any action, because I had told 
Mr. Dorsey and I repeated again to him, I think, 

912 that day that the property was there, none of it was 
being taken, and as a matter of fact, if he wanted to, 

we would be perfectly willing to have everything be de¬ 
posited in Court. 

Mr. Dorsey made some reference to the fact that there 
wasn’t any point to it, because the only things she had 
that she could possibly dispose of herself were the 
Northrop stock, the money in the bank, the savings bonds, 
and since we had those in our possession, he didn’t see that 
there was any point; and suggested that we bring the suit. 

There was some discussions at to whether we would be 
able to allege Mr. Wiseman was or was not a resident of the 
District, what address we would use as his place of resi¬ 
dence. There was some discussion as to whether in a main¬ 
tenance action you even had to allege that the defendant 
was a resident of the District. I think we discussed the 
Brandenberg case. 

Finally, it was agreed between us that we would file suit 
for support and maintenance. Mr. Dorsey said that he 
had to go away in a couple of days on a trip. We agreed 
that no answer was necessary for him to file. We also 
agreed that we would take no steps to have the matter re¬ 
ferred to the Domestic Relations Commissioner; and that 
we would make no application for pendente lite counsel fee 
or alimony or anything like that; and let it ride. 

We then discussed when we could get the pleadings up 
and when and how we would go about effecting serv- 

913 ice. I don’t remember the exact details of the dis¬ 
cussion on that; but it was finally agreed that the 

day after the holiday—I think the next day was Lincoln’s 
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Birthday—that Mr. Dorsey would have Mr. Wiseman in 
his office. I think toward the end of the day; we would get 
the complaint filed; make arrangements with the Marshal 
to come up there. 

And on the 13th, I understand that Mr. Haver or Mr. 
Boss, of our office, filed the pleadings; got the Marshal; 
went up to Mr. Dorsey’s office and there he was served. 

Now, from the date of service until sometime toward the 
latter part of the month, Mr. Dorsey and I had no discus¬ 
sions whatsoever. It was either the 24th or the 25th of the 
month that I called Mr. Dorsey at his Government job. 
They said he was in New York. They gave me his tele¬ 
phone number, and I chatted with Mr. Dorsey in New 
York to see whether or not we couldn’t start bringing this 
thing to a head. I think he said he was going to check with 
his client and then he would call me hack. As a matter of 
fact, I think he called me hack collect. And we made ar¬ 
rangements for his client and Mr. Dorsey to meet at our 

office over that following week-end. 

^ 0 

That week-end—I think it was about the first of March— 
Mr. Dorsey and Mr. Wiseman and I met. Before that, 
Mr. Dorsey and I had chatted again on the phone. I think 
he had come back. And we were talking about what 
914 sort of settlement could be made. We both agreed 
at that point that insofar as the property was con¬ 
cerned, that the worst that could happen to either the hus¬ 
band or the wife was that they would split the property 
down the middle. And we began to talk about the question 
of support and maintenance; what he thought the Court 
would fix; what I thought the Court would fix; and he made 
a proposal of a 60-40 division on the property with no 
maintenance or support whatsoever. That would be a 
waiver of support and maintenance. I told him that we 
didn’t feel that that was acceptable and we just wouldn’t 
buy that. 

Then he said, “Well, let’s sort of sit down and have this 
meeting.” And we had the meeting. It was on a Satur- 
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day. It was understood and agreed there wasn’t any point 
in having Mrs. Wiseman present, so there would be no 
basis for any fussing or fuming in the office. 

At that meeting, both Mr. Dorsey and Mr. Wiseman and 
I went over a list that I had as to the discussions of the 
assets, what they were worth, what kind of distribution 
would be made. At one point in the conversation, Mr. Dor¬ 
sey asked me whether I thought Mrs. Wiseman would ac¬ 
cept a proposal of a 75-25 split on the property without 
any maintenance and support and I said that I didn’t think 
she would; I didn’t think I wanted to even suggest it to 
her. 

915 It was at this point that Mr. Wiseman said that 
he wasn’t interested in a 75-25 split; that he was 
still sticking with his 60-40 split. Mr. Dorsey and Mr. Wise¬ 
man then said they wanted to go outside and chat; and they 
went outside and they chatted; and they came back and 
suggested that I submit to Mrs. Wiseman that proposal of 
75 percent of their assets to go to Mrs. Wiseman, 25 per¬ 
cent of the assets to go to Mr. Wiseman, no alimony, no 
support or maintenance. 

I think I talked to Mr. Dorsey either the next day, which 
was a Sunday—I think he may have called me at my home, 
—or on Monday. I don’t remember. But I told him that 
Mrs. Wiseman just wasn’t interested in any such proposal. 

We said, “Well, what is the next step? Do you want to 
go ahead with putting in a defense to the suit, or take 
whatever steps you want?” I don’t know whether I sug¬ 
gested to him, or whether he suggested it to me, but we both 
agreed that perhaps the thing to do was to let these two 
people get together themselves and see what they could 
work out, if anything. If they couldn’t well then we would 
just have to go forward with whatever battle, whatever 
steps either one wanted to take. 

Mr. Dorsey said that he was going up to New York, I 
think, a day or so after that. 


183 


The next time I talked to Mr. Dorsey on the telephone was 
on March 6 or 7, and again I called him in New York 

916 at his New York office. I called him to tell him that 
Mrs. Wiseman had told me that she and her husband 

had come to some understanding about it; that, as a matter 
of fact, Mr. Wiseman and Mrs. Wiseman had gone down 
to the bank and arranged for the conveyance of the 265 
shares of bank stock from their joint names to her name; 
at which point Mr. Dorsey in effect, said to me, “Well, 
that is practically the hulk of the assets”. “What was the 
point behind that?” 

I said, “As I understood it, Mr. Wiseman wanted to 
show his wife that he really intended to try to work out a 
settlement. 

He said that he would call Mr. Wiseman and find out 
what was going on and call me back. I assume he did, be¬ 
cause he called me back and he told me at that time that 
they had agreed on a distribution; that the only area of 
dispute, the only area where they had not come to any un¬ 
derstanding was on the question of the monthly support 
and maintenance; that there was some difference of opin¬ 
ion ; that Mr. Wiseman wanted to limit the number of years 
during which he would have to provide the amount of sup¬ 
port; and Mrs. Wiseman didn’t want that. That there 
was some area of difference as to the insurance policy. 

Mr. Dorsey and I, on the phone, discussed the nature of 
the insurance policy; and I recall telling him that this was 
not the ordinary life insurance; it was more in the nature 
of an endowment; that under that type of policy, the 

917 only thing Mrs. Wiseman could get was if her hus¬ 
band should pre-decease her before the maturity 

date of the policy, then she would get the amount of the 
insurance. I think it was, $10,000. But that should he live 
the number of years provided in the policy—I think it was 
about 17 or 18—he would at that time become entitled to 
the equivalent of an annuity; and that only he could get 
the annuity; and that Mrs. Wiseman felt that she should 
have some protection. 




I don’t recall whether Mr. Dorsey agreed with that or 
disagreed with that. We then discussed who would draft 
the agreement incorporating the terms; and I think Mr. 
Dorsey finally said to me “Why don’t you draft it because 
you are probably going to get the bigger fee anyhow; there 
isn’t too much to this thing.” And I made a draft of the 
agreement. I don’t recall whether I sent it over to Mr. 
Dorsey or whether he came by the office. I told him that 
the agreement was substantially identical to an agreement 
that my associate had negotiated with the Newmeyer office 
on a case, and that it seemed to us to be a pretty fair com¬ 
prehensive agreement. There were certain things he did 
not like in the agreement. There were certain questions as 
to whether reference should be made to delineating—about 
possible divorce. The question of whether the agreement 
might be considered in contemplation of divorce. So we 
agreed to re-draft it. 

918 On the 10th, Mr. Dorsey came over to the office. 

I gave him a draft of the agreement. And we went 
over it. We wanted certain provisions in there with regard 
to having Mr. Wiseman’s estate liable to continue to sup¬ 
port Mrs. Wiseman, so long as she remained unmarried. 
Mr. Dorsey said he didn’t feel that that was a fair pro¬ 
vision, because we had the provision in there about the 
life insurance; that, after all, that ought to take care of 
things. 

There were some other questions as to some of the other 
clauses. He raised some question about the clause on notice 
in the event of divorce proceeding would be started. Then 
there was the question of attorneys’ fees, who was to pay 
attorneys’ fees. The question of whether there was a clause 
to that effect to be put in. I told Mr. Dorsey that my client 
had told her husband that she would pay her attorneys’ 
fees and he would pay his attorneys’ fees, and there would 
be no need to put it in an agreement; but if he wanted to, 
we could put it in. 
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We then made arrangements for Mr. Wiseman and Mrs. 
Wiseman to come over late that afternoon. I don’t recall 
whether Mr. Dorsey went back to his office and came back; 
but at any rate, we agreed to have the contract typed np. 
But we left blank the amount of the monthly support and 
maintenance figures; and we left blank something 

919 about the insurance, I don’t think we had the num¬ 
ber of the policy. And we agreed that actually on the 

question of maintenance, they weren’t so far apart; that 
we could try to thrash it out when they got together. When 
we got together about 5:30 or thereabouts, in the library 
of our office, Mr. Dorsey went over the agreement. I think 
Mr. Wiseman had a copy of it; Mrs. Wiseman had a copy 
of it. Mr. Boss was in the conference part of the time, in 
and out. 

Mr. Wiseman just didn’t want to go along with the idea 
of a fixed amount for Mrs. Wiseman for monthly support 
and maintenance, so long as she lives, or until she remar¬ 
ries. He also didn’t like the provision on the insurance, 
which Mr. Dorsey and I had agreed; and Mr. Dorsey pointed 
out to Mr. Wiseman that actually that provision did in¬ 
corporate the intent of the parties; that if he was object¬ 
ing to the language, we could change the language because 
I think it was on the very last page of the agreement. 

Well, Mr. Wiseman just wouldn’t yield on that For some 
reason, he didn’t like the idea of her holding the policy. 

Then we tried to thrash out the question of the monthly 
support; and we were at an impasse. Now, whether Mr. 
Dorsey suggested it or I suggested it, at any rate, we both 
said, “We will leave the room and let these two people 
work it out.” 

I think we were outside for about, oh, 20 minutes, maybe 
longer. I don’t remember what Mr. Dorsey and I 

920 talked about, probably just chit-chat. Finally they 
called us back in and they said that they had agreed 

that it was to be $100 a month and the $100 a month figure 
was written into the contract. 
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The agreements then were signed. We had, in addition, 
certain papers that we wanted Mr. Wiseman to sign, the 
assignment of the interest in the First Trust on Chapin 
Street. I think that was about the only other document 
that was signed that day. Mrs. Wiseman gave me the keys 
to the car; I turned them over to—whether I turned them 
over to Mr. Dorsey or turned them over to Mr. Wiseman, I 
don’t remember; but anyhow, one of them got the keys. 

Then it was agreed that Mr. Wiseman would come in 
either the following day or the day after to execute the 
deed for the conveyance of his interest in the Fifth Street 
property. 

We discussed the fact that w’e would use one of the men 
in the office as the straw for the conveyance for Mr. Wise¬ 
man and Mrs. Wiseman to the instrument and then the 
straw would convey back to Mrs. Wiseman. We also dis¬ 
cussed how to effect the irrevocable designation of bene¬ 
ficiary. We had said we would get in touch with the in¬ 
surance company and whatever forms the insurance com¬ 
pany wanted, why we would get that. 

Then the meeting broke up. I think about a week or ten 
days later, I again talked to Mr. Dorsey and told him that 
I had the forms from the life insurance company for 
921 the change in beneficiary. Mrs. Wiseman had to sign 
it; her signature had to be witnessed. And Mr. Dor¬ 
sey, or someone, had to witness Mr. Wiseman’s signature. 
He suggested that I send it over to him. I did. They were re¬ 
turned to us executed by Mr. Wiseman. We mailed it to 
the insurance company. And they sent us back the usual 
form, acknowledging that this had been attached to their 
file and it should be attached to the policy. 

I don’t think I had any other discussions with Mr. Dor¬ 
sey about this case after that, except, I think we met one 
day in the street and sort of chatted about whether he had 
gotten paid and whether we had gotten paid and things 
of that sort. 
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The next time that I ever talked to Mr. Dorsey after 
that was when a friend of his, by the name of Nobel, Ben 
Nobel, had been in to see ns about coming to work in our 
office on either an employer-employee relationship, or some 
space arrangement; and I called Mr. Dorsey to ask him 
whether this fellow was a friend of his; and he gave me a 
very fine reference. 

I think the next time after that that I ever talked to Mr. 
Dorsey is when I called him up to find out how you go about 
getting a loan from Small Defense Plants. I don’t recall 
that we chatted at any length about the matrimonial matter. 

The next time that I ever talked to Mr. Dorsey was after 
the process was served in the divorce action. After 
922 process was served in the divorce action, I called 
Mr. Dorsey and asked him whether he was still rep¬ 
resenting Mr. Wiseman, and asked him whether he had 
known about the fact that the summons and the complaint 
in the divorce action had been served. He said, “Yes”. I 
said, “What are we going to do about it?” 

He said, “Well, we are going to defend it.” 

X said, “Then that doesn’t make any sense. We have got 
these reports of these detectives, and some other evidence. 
Why don’t we get together? L*et’s try to avoid any kind of 
messy situation.” 

And I think we made a date for a day or two after that. 
It was at that meeting, for the first time I met Mr. Dor¬ 
sey’s associate, Mr. McCann. We sat down and I said I 
couldn’t understand the basis for contesting this divorce 
action. I said, “Look. Here is what we have. Here is the re¬ 
port of the detectives. Here are these pictures. Here are a 
list of the items that were found in the apartment on the 
29th by Mrs. Wiseman and the detective. We now can estab¬ 
lish that Mr. Wiseman and Miss Burge were in the same 
hotel in New York. We can establish that they were away 
for week ends together. We have got all this. What is the 
point of contesting this divorce?” 
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It was at this point—I don’t remember now whether it 
was Mr. McCann or Mr. Dorsey, who said that not only 
were they going to contest the divorce, but that they 

923 were going to move to set aside the property settle¬ 
ment agreement on the grounds of fraud and duress. 

I said, “What fraud? What duress? You negotiated the 
contract, Ben. We handled this whole thing. You know that 
there isn’t any such basis for any such claim.” 

Mr. Dorsey didn’t say anything; but Mr. McCann took 
up the cudgels at this point and said to me that he had been 
practicing law practically more years than I was alive; that 
he had tried a lot of cases in the Department of Justice, all 
over the country; and that not only that, but about a year 
prior to that, the very words that I had used, another at¬ 
torney had used to him in connection with a will case, 
where the lawyer said to him ‘How can you upset this will’ 
and he said, ‘And we did.” 

I said, “Well, I don’t understand this. What is the 
point to all this? We are right back where we started 
from. WTiy do you want to do this?” I don’t remember 
what his exact words were; but it was just at about this 
point in the conversation that he suggested that this thing 
ought to get settled because it was going to be a messy 
deal. I said, “Well, I don’t know what is messy about it. 
Here is the divorce. Here is the evidence. If it is going to 
get messy, you are going to make it messy. Insofar as the 
fraud and duress, you say you got a case.” 

Mr. McCann at this point said to me, “Do you 

924 know that Mr. Wiseman and Mrs. Wiseman lived to¬ 
gether as husband and wife before they were 

married?” 

I said, “What has this got to do with this situation?” 

He said, “Well, we will bring it out.” 

I said, “How can you bring that out in this case? This 
is a divorce case. The people have been married 13 years. 
Whatever happened before they were married, I don’t see 
that has anything to do with this situation today. I don’t 
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see how you are going to get it into the evidence. I don’t 
see how it can come out.” 

He assured me he would get it out and get it into the 
record; and eventually he did, in the deposition. 

Thereafter, we had various conversations on the deposi¬ 
tion, motions. I don’t recall whether I ever talked to Mr. 
McCann again. Well, I am positive I never talked to Mr. 
McCann again after the depositions were terminated and 
he made motion in Court to have the depositions stopped. 
I think I talked to Ben Dorsey on the telephone once but 
I frankly don’t remember what it was about. I don’t think 
it had anything to do with the case. 

Those are the only conversations that I have ever had 
with either of the defendant’s counsel. 

Q. Mr. Wachtel, have you had any discussions at all with 
either myself or Mrs. Wiseman relative to Mr. Dor- 
925 sey’s testimony that was given earlier? A. No, sir. 

Q. Now, at the time of the discussions you men¬ 
tioned on this maintenance action, was there any discussion 
with Mr. Dorsey as to the grounds stated in that main¬ 
tenance action? A. Yes, there was. Do you want me to tell 
you about that? 

Q. Yes, if you would please. A. I think it was on the day 
before the service, I called Ben Dorsey on the telephone 
and read to him the pleading that we were going to file in 
the maintenance action; and we discussed the allegation 
about Mr. Wiseman being a resident of the District. I said, 
“We can’t prove it.” Mr. Dorsey said Well, if we ever got 
to that point, they wouldn’t object to it because we agreed 
he would be served in the District; so that was academic. 

Then he did make some fuss about the allegation of adul¬ 
tery. He said, “You told me that while Mrs. Wiseman hon¬ 
estly believed that Mr. Wiseman and Miss Burge were 
having an adulterous relationship, you didn’t have proof 
enough for a divorce; why do you make the allegation?” 

I think that my reply to that was that while it was true 
we didn’t have adequate evidence to establish adultery to 
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entitle us to get a divorce, we could establish what we be¬ 
lieved to be this relationship, along with the kicking and 
the threats, that would be a basis to entitle her to 
926 separate maintenance. I think he said something, 
“Well, actually it doesn’t matter because that is go¬ 
ing to be completely irrelevant. We will probably work 
something out here, because neither of us really want to 
go ahead and have any kind of fuss.” 

That was all that was said about that, Mr. Boss. 

• •••*••••* 

932 Cross Examination 
By Mr. McCann: 

• ••••••••* 

936 Q. O.K. On the same day, February 11, you testi¬ 
fied that you and Mr. Dorsey talked about who 

would bring suit; is that correct ? A. That is correct, sir. 
Q. Are you positive about that? A. As to the date, no. 
Q. Are you positive about his saying anything about 
bringing a suit himself? A. Fairly positive, sir, yes, sir. 

The Court: You refer now, do you, to a suit to recover 
the property which Mrs. Wiseman had taken? 

Mr. McCann: Exactly. You remember, your Honor he 
testified— 

937 The Court: I remember. 

Mr. McCann:—on the 11th day of February, he 
discussed whether Mr. Dorsey should bring suit to recover 
the property or he should bring a suit to maintain juris¬ 
diction over the person. 

By Mr. McCann: 

Q. Are you positive, Mr. Dorsey ever said anything 
about bringing a suit? A. Oh, yes, I am. 

Q. You might be in doubt about the date, but you are 
positive that Mr. Dorsey discussed with you the proposition 
of bringing a suit for the recovery of the property? A. It 
■was more than just recovery of the property. It was a ques¬ 
tion of whether accounting was the proper basis; whether 


it should he repleven or reconversion; and the question of 
title came up; and Mr. Dorsey and I discussed the old, ab¬ 
struse legal question as to whether or not you could claim 
a conversion where title never passed; but that is about all 
it was. 

Q. Now, it was on that occasion that you testified this 
morning that you told Mr. Dorsey that you had the securi¬ 
ties belonging to the plaintiff and the defendant? A. Oh, 
I told him prior to that time. 

Q. You told him before February 11? A. Oh, 

938 yes, sir. On our first conversation. 

Q. That is the testimony as I recall it this morn¬ 
ing. On what date did you tell him first you had these 
securities? A. The first date I talked to Mr. Dorsey we 
talked on the phone up and back, was one of these things 
where we would discuss whatever happened and he would 
say, “I will check with my client and I will call you back;” 
and he would say something to me, and I would say, “I will 
check with Mrs. Wiseman and I -will call you back.” 

I think we talked about three or four times that first day 
and it was during that first conversation that I made it 
very clear to Mr. Dorsey that the money, the bonds, every¬ 
thing would be kept intact; nothing would happen to it. 

Q. Well, I am quite sure that the record this morning 
indicated that you told him that on the 11th of February. 
Now, you think it was on the first day that you talked to 
him? A. I see nothing contradictory, Mr. McCann. 

Q. I just asked you if you just told him the first day? 
A. On almost every occasion, the question of the property 
came up, because one of the things that Mr. Dorsey wanted 
to try to get settled before we came to any full conclusion 
was that Mr. Wiseman wanted to use the car, and I told 
him time and time again that Mrs. Wiseman said she 
wanted to use the car and that she wasn’t going to 

939 let him use the car to ride around with Betty Burge 
in it. That was one of the things that we took up 

almost every day. 
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Q. You are positive that you discussed the question with 
him and informed and advised him in almost all of your 
conferences from the 6th day of February, when you stated 
that you first talked with him, that you held the securities 
of Mr. Wiseman in vour office and that he knew that, from 
the very first day? A. Well, Mr. McCann, if what you 
are trying to ask me to tell you is whether every day we 
specifically discussed the question of who gets what— 

The Court: That isn’t his question. His question is 
whether or not you are clear—if I may paraphrase it; and 
I think probably I can accurately—on whether or not in 
your first conversation with Mr. Dorsey you let him know 
that you had all of the property which Mrs. Wiseman had 
taken belonging to either her or him, or to the two of 
them? 

The Witness: Well, your Honor— 

The Court: Is that your question, Mr. McCann ? 

Mr. McCann: That is correct. 

The Witness: I testified that we talked to each other 
three or four times that first day. Whether it was in my 
first conversation with him or my second, I don’t recall; 
but it was that day. 

940 The Court: At the outset of your talks with him? 

The Witness: That is right. 

The Court: All right. 

By Mr. McCann: 

Q. Now, in your testimony this morning, you stated on 
the 11th of February, Mr. Dorsey OK’d your keeping 
these securities; is that correct? A. I didn’t say he OK’d 
my keeping the securities. He knew that they were there; 
he said he would rely—had no doubt in his mind that what 
we told him was true, and that nothing would happen to 
them. 

Q. Did he ever ask you to escrow the securities at any 
time that belonged to his client? A. Yes, sir. 

Q. What did you tell him? A. I told him we would be 
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glad to do it, but who was going to pay the cost of keeping 
it there; and then we discussed it again, what was the 
point? There was no dispute as to what the securities 
were, where they were. He had our assurance; and I got the 
very definite impression from Mr. Dorsey that he didn’t 
question our word that nothing would happen to the secur¬ 
ities. It wasn’t escrow so much, Mr. McCann, as to 
whether we could go down to Court and either, by what he 
and I understood to be a sequestration order of some kind, 
put the stuff right here in Court. 

941 The Court: May I interrupt you to ask you this: 

Did anything happen to any of it from the time Mrs. 
Wiseman delivered it to you until March 10 when this 
agreement was signed? 

The Witness: No, sir; no, sir. 

The Court: Not any of it? 

The Witness: No, sir. 

The Court: What about the cash? Did you have any 
cash? 

The Witness: It was in a savings bank book; and we had 
the savings bank book. 

The Court: All right. 

The Witness: As I understood it, we were informed that 
in the District, your Honor, you can’t get money out of a 
savings account without the passbook, in contra distinction 
to drawing a check. 

• ••••••••• 

945 Q. You testified in your direct testimony that you 
read the complaint to Mr. Dorsey before you filed it 
on February 13; is that corect? A. I didn’t say that I 
filed it, Mr. McCann. I said that— 

Q. Before it was filed then, let us say. A. I said the com¬ 
plaint in its practically final form I think was read to Mr. 
Dorsey and he raised objection to the reference to adul¬ 
tery; and I discussed with him the reason that the office 
felt it should be in, as I testified this morning. 
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Q. Did you not receive a telephone call on the 13th of 
February, 1952, after service of this complaint on Mr. 
Wiseman at Mr. Dorsey’s office, protesting the fact that 
in this complaint you had charged that the defendant has 
engaged in adulterous relations with another woman? A. 
I don’t recall any such conversation from Mr. Dorsey 
other than the conversation prior to the service; because, 
first of all, as I recall, he was served at the very end of 
the day, about 5:15, 5:30; and I don’t think we knew until 
the following day that service was actually perfected. 
946 Q. Did you not say to Mr. Dorsey on the 13th of 
February, 1952, that Mrs. Wiseman made you put 
the charge in, but that it didn’t mean anything because 
you didn’t have any evidence of adultery? A. No, sir. That 
is not true. Prior to the 13th, in my discussions with Mr. 
Dorsey, when we were talking about the pleading, I told 
him that we did not have the kind of evidence to establish 
adultery sufficient to get a divorce but that we did have 
enough evidence of adultery to warrant a decree entitling 
her to live separate and apart from this man. 

* •*••••••• 

948 Mr. McCann: On page 3 of the affidavit, may it 
please the Court, in the middle of paragraph 6, is the 

statement submitted by counsel for Mrs. Wiseman. 

The Court: Start again, please. I have before me the 
affidavit of Mrs. Wiseman. 

Mr. McCann: On page 3— 

949 The Court: Of Mrs. Wiseman’s affidavit? 

Mr. McCann: Yes. In the middle of paragraph 6. 
The Court: I have it. 

Mr. McCann: Are the words: 

“The first suggestion for settlement of the distribution 
of our property was a proposal by my husband that I re¬ 
ceive 60 percent of the face value of everything owned by 
both of us and waive support.” 
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By Mr. McCann: 

Q. Is that true or false? A. Yes, sir, it is true. 

Mr. Boss: I still say that that affidavit is well beyond 
the time of the suit and I don’t see the relevance. 

The Court: It doesn’t make any difference. The question 
is proper; and the answer may stand. 

The Witness: That was prior to the first of March, Mr. 
McCann. 

The Court: The affidavit follows from what was just read 
with this: 

“My counter-proposal . . . ”—that is Mrs. Wiseman 
speaking—“. . . was 90 percent plus $400 a month alimony 
and maintenance until I remarried.” 

Whose idea was that? 

The Witness: I don’t recall, vour Honor, if it can 
950 be said that it was anybody’s idea. It was discussed. 

The Court: Was that discussed with Mr. Dorsey? 

The Witness: It was. 

The Court: Or Mr. Wiseman, or both of them, the 90 
percent plus $400? 

The Witness: It was conveyed to Mr. Dorsey; and Mr. 
Dorsey said, “You are not really serious about the thing”, 
and I think he did say something to the effect, “We are 
both horse trading. Let’s horse trade.” 

• ••••••••• 

Q. As a matter of fact, did you not tell Mr. Dorsey that 
you wouldn’t even submit the offer of 60-40 to Mrs. Wise- 
can? A. I said that about the 75-25 offer. 

Q. Didn’t you testify this morning, on the first day of 
March, 1952, that Mr. Dorsey made you the offer of 75-25? 
A. In the manner that I testified a few minutes ago. He 
didn’t get up, Mr. McCann, and formally— 

Q. I am not asking you about how he did it. I am asking 
if he made that offer. 

The Court: Let him answer. Go ahead. 
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The Witness: He said, “Do you think 75-25 distribution 
on the assets, without the alimony, will be acceptable to 
your client?” 

And I said, I didn’t think so. 

951 I hesitated to even bring it to her, but if he wanted 
me to, I would. And it never got anywhere because 

at that point Mr. Wiseman renegged on, apparently, what 
he and his lawyer had been discussing; because I say, as a 
lawyer, there wasn’t any doubt in my mind that Mr. Dor¬ 
sey was not making that proposal to me unless he thought 
there was some basis for having it accepted by his client 
as well as my own. 

By Mr. McCann: 

Q. Your attention is directed to the affidavit of Mrs. 
Wiseman in which she says: 

“The next suggestion made by my husband was 75 per¬ 
cent and $125 a month support for a limited period of time. 
My counter-proposal was 90 percent plus $250 a month ali¬ 
mony or maintenance until I remarry.” 

Was that correct? A. Mr. McCann, I onlv know what 
Mrs. Wiseman tells me of her conversations with her hus¬ 
band. 

Q. I am talking about, did those transactions go through 
you? A. No, sir, not those. 

Q. As a matter of fact, Mr. Dorsey and Mr. Wiseman 
until March 1 and March 2 had not had anv conference 
with Mrs. Wiseman at all except the conference which was 
while Mr. Wiseman was getting his clothes; is that not 
true? A. So I understand. 

952 Q. So that there could have been no proposition 
made by Mr. Dorsey to Mrs. Wiseman during that 

period; could there? A. I don’t know. 

Q. Was there any proposition made that you know of by 
Mr. Wiseman to his wife until after March 2nd? A. I know 
that they had any number of conversations. 


Q. Did he make any proposition except through you? 
A. I don’t know what he and Mrs. Wiseman talked about, 
except what Mrs. Wiseman told me, or except what Mr. 
Dorsey told me. 

Q. Didn’t she make these offers and weren’t these offers 
made to you and communicated to Mr. Dorsey; weren’t 
you the middleman in this whole process? A. No, sir, not 
every step of the way. 

Q. Where did they start and where did they stop on the 
thing? A. They stopped, as I understand it, when Mrs. 
Wiseman told me that she and her husband had gotten 
together at the downtown hotel and concluded every step 
of the deal, except the question of the insurance policy 
and the monthly maintenance. 

Q. And that was somewhere along, was it not, the 5th 
of March? A. Between the 4th and 6th of March, yes, sir. 

The Court: Now, let me ask you, who drew this 
953 affidavit up of Mrs. Wiseman, you or Mr. Boss ? 

The Witness: I think Mr. Boss did; or I should 
say, maybe we both did, your Honor. 

Mr. Boss: The correct answer is, we both did, your Hon¬ 
or. We both worked on it. 

The Court: All right. This statement is made: 

“My counter-proposal was 90 percent plus $250 a month 
alimony or maintenance until I remarry.” 

Did you communicate that counter-proposal, as it was 
called here, to either Mr. Dorsey or Mr. Wiseman? 

The Witness: I didn’t communicate any proposals to Mr. 
Wiseman directly. 

The Court: Did you know there was such a counter¬ 
proposal of 90 percent plus $250 a month? 

The Witness: That is right. 

The Court: How was it proposed and through whom? 

The Witness: Well, I don’t recall. 
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The Witness: I don’t recall whether Mrs. Wiseman told 
it to Mr. Wiseman or I told it to Mr. Dorsey. I know that 
was prior to the meeting that the three of us had. 

• • •••*•••• 

954 Q. You further testified this morning on your 
direct, on March 2, in a telephone call, you stated to 

Mr. Dorsey that you thought it might be advisable for the 
clients to meet and talk together; is that correct? A. I 
didn’t say any such thing, Mr. McCann. 

Q. What did you say? A. I said that after the meeting 
in my office, when Mr. Dorsey had suggested the 75-25 
proposal, when we had had the discussions as to what this 
parcel of property was worth, and what this parcel of 
property was worth, and when Mr. Wiseman turned to Mr. 
Dorsey and said, “Oh, I will never go for the 75-25 deal,” 
the meeting broke up; and it was either the next day or 
the Monday thereafter, that Mr. Dorsey and I, in a tele¬ 
phone conversation, between us, concluded that we, as two 
lawyers, were getting no place in trying to get this thing 
settled; that maybe we ought to let the two people try to 
work things out themselves. 

Now, whether is was my suggestion that they do it or 
Mr. Dorsey’s suggestion, I do not recall, Mr. McCann. 
But there wasn’t any doubt in my mind that both Mr. 
Dorsey and I agreed that that was what they should do; 
and he said he would communicate with Mr. Wise- 

955 man; and I said I would communicate with Mrs. 
Wiseman and let them work out some way of getting 

together. 

Q. To refresh vour recollection, isn’t it a fact that you 
said to Mr. Dorsey on the second day of March, 1952, “I 
suggest we let these clients get together because actually in 
cases of this sort, my experience is that they will get to¬ 
gether anyway”.? A. No, sir. It was not then. It was 
much earlier in the month that that happened, when Mr. 
Dorsey had called me and instructed me that under no 
circumstances was Mrs. Wiseman to call Mr. Wiseman; 
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and I said, “I will convey the message, but it has been 
my experience that all the instructions that you and I can 
give to our clients don’t mean anything because clients have 
a habit of getting together, especially in matrimonial 
matters.” 

Q. But on March 2, it was agreed that you would release 
each other? A. Mr. McCann, I don’t know whether it was 
March 2 or March 3. If you ask me whether it was March 
2, I would have to say, no; but after that meeting in my 
office, when it didn’t seem that Mr. Dorsey and I could get 
anything worked out, we had a conversation, either on 
Sunday or on Monday, in which we agreed between us 
that the thing to do was to let these two people 
956 try to solve their own problem and work something 
out; that this business of husband and wife con¬ 
stantly talking only through go-betweens wasn’t helping 
the situation at all. Maybe Dorsey and I weren’t equipped 
to handle a matrimonial matter; but the best thing we 
thought was, let these two people work out their own 
problems. 

Q. Well, did you on the 6th or 7th of March call Mr. 
Dorsey in New York and tell him that Mr. and Mrs. 
Wiseman had gotten together and that Gene had trans¬ 
ferred 265 shares of bank stock to his wife, Mabel? A. I 
testified that that was on the 7th. 

Q. You testified that that was on the 7th, and you told 
him at that time that Mrs. Wiseman— A. Had so ad¬ 
vised me. 

Q. That Mr. Wiseman had transferred this stock to 
Mrs. Wiseman? A. I conveyed to him what had been 
conveyed to me. 

I didn’t know it was transferred; but I was so advised; 
and I subsequently learned it was transferred. 

The Court: Mrs. Wiseman advise you of it? 

The Witness: Yes, sir. 

I didn’t see the actual transfer. 

The Court: Did she tell you how that came about? 
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The Witness: Yes, sir. 

The Court: What did she tell you ? 

957 The Witness: She told me they had talked one 
night for a number of hours and, apparently, gotten 

no place. They agreed to meet the following night. 

The Court: Would that be about the 4th or 5th of March? 

The Witness: Yes, your Honor. And at that subsequent 
meeting she and he, apparently, went back in their whole 
history again as to who did what, and who said w’hat; and 
as I recall -what Mrs. Wiseman told me, she said to Mr. 
Wiseman, “We have been married for 13 years. When 
w r e were married, we didn’t have a dime. We were both 
broke. Today we have substantial property. Today we 
are in the position to live comfortably and decently. You 
have gone out with this woman. You have shamed me in 
front of all our friends. You have made me the laughing 
stock of the town. It seems to me that what you ought to 
do is to search your heart and soul and say whether or not 
you shouldn’t do the right thing for me and be generous 
and work out some kind of an arrangement. ” 

It seemed also that Mr. Wiseman was reluctant to have 
a deal with large monthly payments, and as I recall the 
conversation, they sort of talked up and back as to whether 
it should be large monthly payments, continuing in per¬ 
petuity, and some remarks to the effect, well, she would 
never remarry, or something like that; he would have to 
support her as long as she lived. They got down to 

958 the question of whether or not the thing to do, since 
actually they owned all this property together—as 

I recall the conversation—half belonged to one and the 
other half belonged to the other one; and at someplace 
in that conversation, he came up—so she tells me—with the 
suggestion that she take everything, leave him the car, the 
bonds, the stock, his shares of stock in the bank. 

The Court: You mean the 35? 

The Witness: The 35 shares. 

That she could have the rest of it. 
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And she said, ‘‘You don’t mean that because I understand 
from Mr. Wachtel that at a meeting in his office, your lawyer 
said one thing and you said another thing.” 

She tells me that she said he doesn’t mean it, and to show 
his good faith, that he intends to live up to that proposal, 
he was willing to go down and have the bank stock, the 
265 shares of stock, transferred to her name. 

She called me the following day, or that evening, I think, 
as a matter of fact, or early in the morning, to tell me; 
and I said, “I don’t believe he will do it.” 

She said, “I don’t either, but I have a date to meet him 
at the bank.” 

I said, “Well, go ahead.” 

So she called me that afternoon—I think it was the 
6th, no, as a matter of fact, she came into the office, because 
we had the certificate, your Honor, for the 265 shares 
959 which were in their joint name, that had to be turned 
in; and she said, “Well, here I go. I am off to the 
bank.” 

And that afternoon, the stock was transferred. 

By Mr. McCann: 

Q. Now, you are sure you told Mr. Dorsey in New York 
when you telephoned him on the 7th that Mr. Wiseman had 
transferred already 265 shares of stock! A. Yes, sir. 

Q. To his wife? A. Yes, sir. 

The Court: I don’t want to distract you, but I had better 
find this out while I am thinking of it. I might forget it 
later. Did she tell you why he w*as willing to turn over 
265 shares of stock to her before you ever got an agreement? 

The Witness: Because, as I understand it, they had come 
to a point where they were just very small difference apart 
on the monthly alimony. He was talking about $125 a 
month for three or five years, I don’t recall now; and she 
wanted it—it had finally gotten down to $125.00; and she 
wanted the $125.00 until she remarried. 

The Court: Was this transfer of 265 shares of stock in 
lieu of a monthly payment? 
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The Witness: No. That was the only thing that actually 
had to be transferred at that point. 

The Court: I know; but my question is, why was it 

960 transferred at that point ? Why did he do it, accord¬ 
ing to Mrs. Wiseman ? What made him agree to give 

her 265 shares of stock? 

The Witness: Well, actually, he didn’t give her 265, 
The Court: Transferred it to her? 

The Witness: As Mrs. Wiseman tells it to me, Mr. Wise¬ 
man said he wanted to show— 

The Court: His good faith? 

The Witness: —his good faith, and that he really meant— 
The Court: His good faith in what regard ? 

The Witness: To go through with this entire deal that 
they had worked out. 

The Court: Which was, in its entirety, what? 

The Witness: That she was to get the 265 shares of 
stock. She was to get the house. She was to keep the 
mortgage. He was to keep a certain portion of the bonds. 
She was to keep some of the bonds. He got the automobile. 
She kept the money in the savings account. And the only 
thing that was left open for the last minute discussion was 
whether the monthly alimony should continue until she 
remarried or for that fixed period of time, plus that policy 
question. 

Mr. McCann: And also how much the monthly allowance 
would be. 

The Witness: He had gotten it down. 

The Court: Was that still open? 

The Witness: Well, he had gotten it down to $125; 

961 and as I understand, she so indicated she would go 
for $100 a month deal, or something like that. 

The question then was, what was the term of the monthly 
alimony. 

That was the only thing that was left open for further 
discussions, as Mrs. Wiseman, as I recall, told it to me. 
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By Mr. McCann: 

Q. Did she at the time she told you about this, mention 
that reconciliation was discussed at these meetings? A. 
She didn’t mention that reconciliation was discussed. She 
did mention to me that she asked him why did he do this 
to her. 

Q. Did she say to you that she made any promises to 
Mr. Wiseman at all at the time that he agreed to give her 
this stock? A. She made the promises about the convey¬ 
ance of the property. 

The Court: What do you mean by that? 

The Witness: Well, she agreed that he would get the 
car; he would get the stock; he would get the bonds. 

The Court: Yes. 

The Witness: But, as she tells me the story, she did not 
at that time say anything to him about reconciliation. 

By Mr. McCann: 

Q. She didn’t make any promises to him whatso- 
962 ever? A. So she tells me, sir. I was not present. 

Q. Referring to the deposition which we took of 
Mrs. Wiseman’s testimony on September 8, 1952, I will 
ask you whether you asked Mrs. Wiseman this question: 

“At any of these meetings, or conferences . . — 

Mr. Boss: Your Honor, I would like to object to that 
type of use of the deposition. That is Mrs. Wiseman’s 
deposition and the answers therein are hers. 

Mr. McCann: He asked this question, your Honor. 

The Court: I overrule the objection. 

By Mr. McCann: 

Q. “After the time Mr. Wiseman executed the transfer 
of the stock, did you make any promise to him of any 
kind? 

“Answer: I promised to hear the story of his misbe¬ 
havior vrhen he wanted to tell me.” 
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Was that so testified to at this deposition? A. If that is 
in the transcript, that is what she said. 

Q. Now,— 

The Court: Well, now, just a moment. Perhaps I should 
have sustained rather than overruled the objection. What 
does that contradict? 

Mr. McCann: I asked him repeatedly, your Honor, if she 
had made any promises to Gene when this stock was 
transferred. 

The Court: Yes. 

Mr. McCann: He said, none. 

963 The Court: That is right. 

Mr. McCann: Now, he asked her the question at a 
deposition, “Did you make any promises to Gene at the time 
of the transfer?” 

“Answer: I promised to hear his story when he wanted 
to confess.” 

Now, there are implications in that answer, your Honor, 
that I wanted you to hear. 

The Court: All right. I will hear it later then. I will 
hear it in argument. 

Well, let it stand. 

Mr. Boss: He asked Mr. Wachtel in her report of these 
meetings in March if she mentioned reconciliation; and he 
said, no. This is in the deposition. 

Mr. McCann: We have testimony of Mr. Dorsey who said 
the door wasn’t closed to him when he went to the house, too. 

• ••••••••• 

965 Q. Now, at the time you gave him that list of the 
securities which you held, isn’t it a fact that you had 
in your possession a 20-year life endowment policy on Mr. 
Wiseman’s life? A. I think I did, sir. « 

Q. And you didn’t list that, when you gave this? A. I 
didn’t consider that an asset. I still don’t consider that 
an asset. 

Q. Wasn’t it a fact that that policy carried something < 
like $1300 cash surrender value at the time you were holding 
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it there with the savings bank book? A. That is right; 
and Mr. Wiseman could go in any time and take that money 
out, whether we held the policy or not. 

Q. Without the policy? A. Yes, sir. 

The Court: How could he do that ? 

The Witness: It has a cash surrender value, your Honor. 
He goes in and just terminates the policy. 

The Court: Without the policy? 

The Witness: Yes. 

Mr. McCann: That is a new one on me. I never 
966 knew you could get a nickel from an insurance com¬ 
pany without sending your policy in. 

The Court: I have never gotten one so I wouldn’t know. 


969 Q. You testified that after the signing of this 
agreement on March 10, you gave Mr. Wiseman the 
car keys on the evening of March 10, 1952. A. I did not 
so testify, Mr. McCann. I said that Mrs. Wiseman gave 
me the keys and I gave them to either Mr. Dorsey or Mr. 
Wiseman. 

Q. Did you give him any securities at that time? A. 
Yes, sir. 

Q. What did you give him? A. We gave him his stocks, 
the bonds. 

Q. What stocks? A. I think his 35 shares of stock, 
because it was receipted for in the agreement; so I 
assume we gave it to him. 

Q. What else? A. The bonds. 

Q. What else? A. I think the title papers to the car. 


970 Q. Didn’t you sign a precipe dismissing the law 
suit which you filed against him for separate main¬ 
tenance? A. I think that was prepared before that. 

The Court: It was filed the next day. 

Mr. McCann: May I have that Exhibit? It was signed, 
I believe, your Honor, on March 10. 
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The Court: It was dated the 10th of March and filed of 
record on the 11th. 

• ••••••••• 

973 Q. Isn’t it a fact that in your suit for absolute 
divorce you demanded temporary and permanent 

alimony and counsel fees? A. Yes, sir. 

Q. Was it your opinion on March 10, 1952, and is it 
your opinion today that the agreement of March 10 

974 was legally binding on the parties? A. Yes, sir. 

Q. Is it not true that Mr. Wiseman lived up to and 
fulfilled each and every obligation of this agreement until 
August 12, 1952? A. Mr. McCann, I don’t think so. 

Mr. McCann: May we see the answer just filed, your 
Honor? I have it here. 

Bv Mr. McCann: 

Q. I refer now to your answer filed in this case and to 
the second page thereof: 

“The said defendant fully performed without objection 
or exception all of the covenants of the said agreement with 
regard to the monthly payments, execution of any and all 
necessary documents to effectuate the purposes of said 
agreement, and continued to comply with all of the terms, 
covenants, and make the payments therein provided without 
exception or objection up to the 12th day of August, 1952.” 

The Court: You are reading from your answer? 

Mr. McCann: That is Mrs. Mabel W. Wiseman’s answer 
to our counter-claim. 

The Court: I see. 

Mr. Boss: That refers, I think, your Honor, to compliance 
with the provisions as to payment. 

The Court: All right. Now, Mr. Wachtel has answered 
your question by saying, “No, I don’t think so.” In 

975 what respect, in your opinion, did he not comply? 

The Witness: Well, if your Honor please, Mrs. 
Wiseman has told me that on any number of occasions he 
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has called her, come to see her, sent her notes. As a matter 
of fact, he had the audacity to drive up and park his auto¬ 
mobile—Mrs. Wiseman tells me—right in front of her 
apartment house with Miss Burge in it, leaving her sitting 
out front. I believe, your Honor, when a man and woman 
are separated and a man has some other relationship with 
a woman other than his wife, that you don’t openly and 
notoriously in the same community carry on that way. 

The Court: You are going a little bit beyond my question. 

The Witness: I don’t think he lived up to the spirit of 
the agreement, your Honor. 

By Mr. McCann: 

Q. After March 10, did you advise Mrs. Wiseman to seek 
a divorce? A. No, sir. As a matter of fact, I counselled 
against it. 

Q. After March 10, did she advise you that she was going 
to seek a divorce? A. Long after March 10, yes. 

Q. When? A. In July. 

• ••••••••• 

983 Q. How many times and on what dates did you 
consult with Mrs. Wiseman in your law offices be¬ 
tween December 25, 1951 and January 5, 1952? A. If you 
will give me my list, Mr. McCann, I can do it quicker than 
going through my daily records. Did you say consult or 
talk? 

Q. I said consult. 

The Court: Well, I don’t see that there is any difference. 

The Witness: I don’t know whether he means on the 
phone or on person. 

The Court: Both. 

The Witness: Four times. 

• ••••••••• 

Q. At these conferences, did Mrs. Wiseman tell you 
about her domestic troubles? A. Yes, sir. 
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984 Q. Did she tell you where her husband was em¬ 
ployed and at what salary! A. Yes, sir. 

Q. Do you recall what the salary was! A. About $8600 
a year. 

• ••*•••••# 

Q. OK. Did she tell you where she was employed and at 
what salary! A. Yes, sir. 

Q. Where did she tell you she was employed! A. She 
said she worked at the NPA. 

985 Q. At what salary! A. About $4000 a year. 

Q. Didn’t she tell you the basic pay was $4300! 
A. Said $4330-some odd. 

Q. Did she tell you she had always worked since she was 
married! A. Yes, sir. 

Q. Did she tell you that Mr. Wiseman had demanded that 
she quit work and make a home for him! A. No, sir. 

Q. Did she tell you that she and her husband had 
accumulated a substantial property through their joint 
efforts? A. Yes, sir. 

Q. Did she tell you they owned a house or home where 
they resided? A. Yes, sir. 

Q. Did she tell you about the bank stock and other 
securities which they owned? A. Yes. 

Q. Did she tell you that she had physical possession of 
all of the stocks, bonds and securities which belonged to 
both of them? A. When? 

Q. At any of these conferences before the 5th of Feb¬ 
ruary? A. Yes, sir. 

• ••*•••••• 

987 By Mr. McCann: 

Q. You mean the 265 shares of stock was hypothecated? 
A. Yes, sir. 

Q. 265? A. Yes, sir, more than that; 400 was hypothe¬ 
cated. 

Q. How did she get possession of this? A. When she 
went in and paid off the loan. 
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Q. Before she left the securities with you? A. At or 
about the same time. 

Q. And she told you that? A. Well, Mr. McCann, when 
you go into a bank with your client and she pays— 

Q. I am asking you if she told you that? A. She told 
me that the 400 shares of bank stock was hypothecated 
with a bank on Fifteenth Street, and she didn’t have posses¬ 
sion of the stock. 

Q. But she gave you the stock nevertheless? A. Not till 
after she got it from the bank, Mr. McCann. She would 
have to be a magician to give me stock that was lying 
in a bank vault. 

988 The Court: Let’s simplify it. If it is up as 
collateral of the bank, how did she get it out of hock? 

The Witness: She paid for it. Borrowed the money from 
her mother and paid it off. 

The Court: That is what he is trying to find out. 

The Witness: I told him that. He doesn’t know what 
hypothecated means. 

The Court: Yes, he does. 

Bv Mr. McCann: 

Q. When was it lifted? A. January 2, ’52. 

Q. Did you go with her? A. Yes, sir. 

Q. You helped her to lift it? A. If you mean did I 
physically lift the stock out— 

Q. I mean, you "were there to help her? 

The Court: Come on, don’t waste my time. 

The Witness: I was at the bank with her when w*e paid 
the bank for the 100 shares of stock that was unpaid for. 

By Mr. McCann: 

Q. And w T hat w r as done with the stock when you paid 
for it? A. Mrs. Wiseman turned it over to us. 

Q. On January 2? A. I think so. The stock was in Mr. 
Wiseman’s name and her name and 200 shares were in the 
name of Clara Upton. 
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989 Q. Did she tell you of her own and her husband’s 
previous marriages? 

Mr. Boss: I object to that as entirely irrelevant. 

Mr. McCann: That is very material, your Honor. 

Mr. Boss: Nothing material about previous marriage. 
The Court: I don’t know how it is. I can see that it is 
possible. 

Mr. McCann: May it please the Court, I am getting at 
this: He makes a demand on this man, our client, for 
$5000. I am laying the foundation for that demand. My 
client is supporting two minor children under a former 
marriage. I wranted to know’ if she told him about that 
former marriage. I want to know if she told him about the 
fact that her husband was supporting two minor children. 
I think it is most material. 

The Court: I think it could be. He may answer. 

The Witness: She didn’t tell me anything about her 
former marriage; but she told me Mr. Wiseman had 18 and 
21 year old children. If that is minors, I guess that is what 
he has. 

992 Q. I asked you, did you discuss with her the 
subject of making an agreement with her husband 

for a division of their property? A. Prior to January 5 
or 6, no, sir. 

Q. Did you give her any advice on this subject? A. Yes, 
sir. 

993 Q. What w r as it? A. I told her to try to make up 
with her husband. 

People that have been married for thirteen years, they 
ought to try to work things out. She said there wasn’t 
any point. 

• ••••••••• 

996 Q. In your letter of January 5, 1952, you said to 
Mr. Wiseman: 

997 “We have advised Mrs. Wiseman to bar you from 
access and deny you entry to the premises at 
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4625 Fifth Street, Northwest, where she is residing and, 
accordingly, all of the locks on the above premises are 
being changed. We suggest on your return to Washington, 
you make arrangements to reside elsewhere until we can 
come to a satisfactory adjustment of this situation.” 

Now, when you wrote this letter, you knew, did you not, 
that Mr. Wiseman owned at least a half interest in this 
house and its furnishings and that his clothing and personal 
possessions were there? 

The Court: You may answer that. 

The Witness: I don’t know what I have to answer, your 
Honor. 

The Court: You knew what he just said. 

The Witness: He didn’t read the letter correctly. 

The Court: Well, when you wrote the letter of 
January 5,— 

The Witness: Did I know he had his clothes there? 

The Court: Did you know that he owned half of the 
house ? 

The Witness: Oh, yes. 

The Court: And that his clothing was there? 

The Witness: Yes, sir. 

The Court: All right. 

• •*••••••• 

999 Q. Now, on what day did Mrs. Wiseman bring 
their stocks, bonds, and securities to your office, in¬ 
cluding Mr. Wiseman’s E Bonds and his bank stock? A. 
It was prior to January 8, 1952, Mr. McCann. That is as 
close as I can give it to you. That is the date we put it in 
our vault. 

Q. Well, you secured the bank stock, you stated, I believe 
on the second of January and received it then; did you not? 
A. That is right. 

Q. Had you received any of the other securities before 
the 5th of January? A. I would assume so, Mr. McCann; 
but I can’t definitely state under oath. I know it was prior 
to the 8th. 
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Q. I want to know. You said the bank stock was on the 
2nd. I wonder whether you can definitely recall at the 
time you received the bank stock if you received his E 
bonds and any of those things? 

1000 Mr. Boss: There is no question they were turned 
over to us. I can’t see the materiality of the exact 

date, particularly when he said he doesn’t recall which 
date. 

The Court: I don’t either. 

Mr. McCann: I think they are material. 

The Court: He got them sometime between the second 
and the eighth. 

Mr. McCann: I wanted to know if he got the properties 
of Mr. Wiseman before January 5; and if he did, why he 
didn’t notify Mr. Wiseman that he had taken possession of 
his property on January 5. 

The Court: That is reason enough. 

The Witness: I would assume that some of it was before 
the 5th, some of it was after the 5th, Mr. McCann; but I 
don’t remember which was which. I know the 400-some-odd 
shares of stock, we had prior to the 5th. 

By Mr. McCann: 

Q. Do you have any records, any receipts that you gave 
her, that w’ere returned at the time of the stock? A. The 
only thing I have, Mr. McCann, is a note in our file which 
says, “Re Mabel Wiseman. Documents, bonds, securities, 
other papers in Boss and Wachtel vault in Union Trust 
Company”; and it is dated 1/8/52. 

Q. That -was after you got everything then. That 

1001 was when you had everything? A. I would assume 
so, Mr. McCann. 

Q. Now, isn’t it a fact that you took possession of all 
this property in vrhich Mr. Wiseman had a half-interest 
without his knowledge or consent? A. No, sir. 

The Court: Why isn’t that so? 
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The Witness: Because he knew about it, your Honor. 
At that time, I didn’t know; but subsequently I found out 
that he did know. 

The Court: Did know what? 

The Witness: That Mrs. Wiseman was turning every¬ 
thing over to us. 

The Court: You mean he knew it before she turned it 
over to you? 

The Witness: Yes, sir. 

The Court: How do you suppose that came about? You 
didn’t even write him your letter until the 5th of January. 

The Witness: He was home. He didn’t leave until 
January 2; and either on the 26th or the 27th—just before 
New Year’s—Mrs. Wiseman called me at home and told 
me that her husband knew what she was doing and, 
apparently, overheard her talking on the telephone with 
me about what to do and the steps to take, and about the 
bonds and securities before he left. As a matter of fact, 
I think she said to me something about, “I guess the 
cat’s out of the bag” or something like that. 
1002 And then I saw a letter that Mr. Wiseman wrote 
Mrs. Wiseman, in which he said that he knew or 
suspected, or believed, that she was doing such a thing. 

By Mr. McCann: 

Q. That she was giving it to you? A. That she had 
collected everything and was turning it over. I think that 
is what she said. 

Q. We would like to see that letter. A. I think you have 
the letter. 

Q. We certainly ought to see it if there is a letter of that 
kind. 

The Court: He says he thinks you have it. 

The Witness: In one of the letters Mr. Wiseman wrote 
to someone. 

Mr. McCann: I have no letters from Mr. Wiseman. 

The Court: Tell us— 
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The Witness: It is my recollection that in some letter 
that Mr. Wiseman had written, either to his mother or to 
somebody in his family, while he was in Atlanta, he said 
that he had reason to believe that Mrs. Wiseman, or Mabel 
—however it is that he addressed her—was collecting these 
assets—I think that is about the sum and substance of the 
words, your Honor. 

Mr. McCann: Well, there is a vast difference, your 
1003 Honor, between collecting assets and knowing he 
had possession of them. 

The Court: It seems so to me. 

Mr. McCann: If there is any such letter and they have 
possession of it, your Honor, we ask that they produce that 
letter. 

Mr. Boss: If we can find it, we will. 

Mr. McCann: 0. K. 

The Witness: He testified in his deposition, Mr. 
McCann, that he knew before he went to Atlanta— 

By Mr. McCann: 

Q. What is that T A. In his own deposition, Mr. McCann, 
he— 

Q. He never testified in that deposition that he heard 
you say anything about turning securities over. A. He 
said he heard his wife talking on the telephone to— 

Q. A lawyer. A. —in which the transfer of the 
securities was discussed and words like “cat out of the 
bag” came out. 

Mr. McCann: I ask at this time that he furnish me with 
the evidence of that statement in the record, because it 
is my definite recollection— 

The Court: Depositions are available. You have them. 

Mr. McCann: I have no recollection of any such state¬ 
ment; and I would like for him not to make a general 
statement of that kind without supporting it before the 
Court. 
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1004 The Court: You can challenge him. 

Mr. McCann: I challenge the accuracy of that 
statement. 

The Court: Confront him with its absence. 

Mr. McCann: May it please the Court, I would have to 
read 500 pages of record to do it. 

The Court: He says it is there. You say it isn’t. 

Mr. McCan: I think it is his duty, when he says it is 
there, to furnish the evidence of it to this Court. 

• ••••••••• 

1009 Q. Did you tell Mr. Wiseman in your letter of 
January 5 that you had possession of this 

property? A. I didn’t, because he already knew it. 

Mr. Boss: The letter, again, is in evidence, as to what 
it states, your Honor. 

The Court: It speaks for itself, I agree. 

By Mr. McCann: 

Q. You say he already knew it. State the grounds 

1010 upon which you make that statement. A. Mrs. Wise¬ 
man told me that she had received a letter from 

Mr. Wiseman in which he said something to the effect: 

4 ‘I have reason to believe you have already taken steps 
to control or protect, or collect, the various assets that we 
own together.” 

Q. Do you have that letter? A. I don’t have it, no, sir. 
We have been looking for it. 

Q. Does Mrs. Wiseman have it? A. I don’t think she 
has. 

Q. That, you think, answers the question that he knew 
you had possession of the things that you had possession 
of? A. No; that answers the question that he knew she 
had; and the thing that answers the other question, Mr. 
McCann, is that he testified that he had overheard her 
talking to me on the telephone and that he overheard the 
conversation in which she and I were discussing the steps 
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that had to be taken to go down to relieve the hypothecated 
stock. 

Q. Did he testify to any such thing? A. To my recollec¬ 
tion, he did. 

Q. As a matter of fact, he testified he heard his wife 
say these words, “The cat is out of the bag”; isn’t that 
right? A. I so testified the other day. 

Q. But you never heard him testify that he knew any¬ 
thing about the transactions between you and his wife; 
did you? 

1011 Mr. Boss: I object to this “transactions” between 
Mr. Wachtel and his wife. 

Mr. McCann: He is assuming things that are not true. 

The Court: I think that question is a proper one. 

The Witness: Well, Mr. McCann, when a man testifies— 

By Mr. McCann: 

Q. Don’t give me that. I am asking you, aren’t you 
assuming, because she said, “The cat is out of the bag” 
he heard a conversation? A. Mr. McCann, I will answer 
the question in my own words, not yours. He also testified 
—and it is my recollection—that he overheard us talking 
about going to the American Security Bank and Trust 
Company. Now, when a man makes certain statements, 
I take his word for more than the very narrow limits of 
the words. When a man says he ran some place, that 
doesn’t mean I have to wait for him to say he lifted one 
foot in front of another. I can assume what the word 
“ran” means. When the man testifies he heard his wife 
say, “The cat is out of the bag”, and heard us talking 
about going to the Security Bank; and a few days there¬ 
after writes a letter to his wife in which he says that he 
knows about the fact that she has taken over the control 
of the assets of theirs, and he wants to preserve every¬ 
thing they have had together, I think that a normal, 
reasonable, intelligent human being would conclude from 
that that the man knew what his wife was doing. 

• ••••••••• 
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1019 Q. Isn’t it a fact on Friday you testified, to my 
question, “Didn’t Mr. "Wiseman live up to his agree- 

1020 ment through August 3, 1952,” that in your opinion 
Mr. Wiseman had violated the spirit of that agree¬ 
ment by parking his car with Miss Burge in it in front 
of Mrs. Wiseman’s apartment? Is that substantially 
accurate? A. It is. 

Q. Isn’t it a fact that the instant to which you refer 
occurred on August 10,1952, one week after Mrs. Wiseman 
had broken into Mr. Wiseman’s apartment? A. I don’t 
recall the exact date it happened; I know it happened. 

Q. That might have been true? A. That might very well 
be true, Mr. McCann. 

• ••••*•••• 

1031 Redirect Examination 
By Mr. Boss: 


1032 Q. During the period that these evidences of 
ownership of assets were held from some time in 
January through March, what advice did you give Mrs. 
Wiseman as to the reason for our office holding those 
securities, evidences of ownership? A. So that there 
would never be any question that she was using the assets 
or doing anything with them. There was never at any 
time any question as to who owned them. We never 
claimed that she owned them herself. Even the stuff that 
was in her name. She never claimed that it belonged to 
her exclusively. Her position was that it belonged to both 
of them. She was -worried that he was going to 
dissipate them. I said, “If that is the case, let’s not be 
in a position where he will make any charge that you will 
do it. Let’s put it in one place so there will be no question 
about it.” 

Q. During that period up until the time of the agree¬ 
ment, did she ask for the return or delivery to her of any 
of that property to use for any purpose other than the 


218 


transfer of the bank stock on March 6th? A. No, sir; no, 
sir. Well, at one point at the beginning she wanted to 
pay us a fee or retainer, right at the beginning; and we 
asked her whether she had any money independent of the 
money that was in that savings account; and she 
1033 said, no, other than her salary; and we said, “Well, 
under those circumstances, let’s not touch any of 
these assets”, and we never got paid anything until the 
separation agreement was signed. 

Q. So that all of that time, none of that property was 
used by her for any purpose? A. No, sir. 

• ••••••••• 

1035 Q. Now, there has also been discussion, questions, 
as to your discussions, with Mr. Dorsey as to an 

escrow agreement. During those discussions, did you 
specifically assure Mr. Dorsey that all of those assets and 
evidences of indebtedness or evidences of assets would be 
maintained and held by our office and not dissipated? A. Not 
only that, but I assured him specifically that there was no 
question, we were not questioning any right of Mr. Wise¬ 
man to title or ownership in any of that; no matter whose 
name it was in, we took the position it belonged to both 
of them. All we were concerned with was, in view of 
what our client had told us of his conduct, the bank 
account business, the checks that he would draw to cash, 
and the threats that he had made to her, that the safest 
thing to do, so this wouldn’t get into a real prolonged 
fight, was to put it in one place. 

• ••*••*••• 

1036 Q. During that time, did you have any discussions 
with Mr. Dorsey as to the provisions of that agree¬ 
ment, such items as to the effect on the parties of taxes 
and dower and so forth? 

**•••••••• 

1037 The Witness: Well, while this second draft was 
being typed, Mr. Dorsey and I chatted about the 


way this thing had shaped up. I mean, here we were in 
effect shaping up an agreement that had been negotiated 
by the clients and not us. And someplace in the discussion, 
the question came up as to, well, how did this all come 
about; why did she consent; why did he consent. Dorsey 
said that, apparently, the big thing that concerned Mr. 
Wiseman—or so Mr. Wiseman had indicated to him—that 
what Wiseman was after in trying to work this deal out 
w r as to get the alimony payments down real low, as low 
as he could; because if the alimony payments were sub¬ 
stantial, until she got a divorce, he could not make a tax 
deduction for them, that they were just monies that he was 
paying out. That only once there was a decree of divorce 
could the whole item be deducted. Otherwise, he couldn’t. 
And that the other thing that Mr. Wiseman—as I gathered 
from Mr. Dorsey’s statement—it was Mr. Wiseman’s 
attitude that his wife was one of these women who be¬ 
lieved that a bird in the hand was 'worth two in the bush. 
I remember some such discussion; and Mr. Wiseman’s 
whole approach was, let her get the property because that 
is something she can see and touch and feel that she would 
be happier with such an arrangement rather than bigger 
alimony and a smaller share of the assets. He was willing 
to swap the assets, letting her have those, rather than 
have him stuck with a big fat alimony for years to come. 

Something came up about, well, I don’t know 
1038 whether this is Mr. Dorsey quoting Mr. Wiseman 
or not, but if she was getting a fat alimony pay¬ 
ment until she remarried, she would never remarry. 

Q. Now, did Mr. Dorsey ever tell you what Mr. Wiseman 
had given as his reason for transferring the bank stock 
on March 6th to Mrs. Wiseman? A. Yes, sir. 

Q. Will you tell us vrhat Mr. Dorsey told you about 
that? A. Well, as I understand this also happened on 
that 10th. We were, frankly, both quite perplexed as to 
how this thing came about; I mentioned to Mr. Dorsey 
what Mrs. Wiseman had told me about Mr. Wiseman offer- 
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ing this property to her to show his good faith. Mr. 
Dorsey said he understood the other reason for it was, 
Mrs. Wiseman being the kind of woman Mr. Wiseman be¬ 
lieved her to be, that if she had her hands on this stock, 
she wouldn’t let anything come up to spoil or, I think the 
word was, louse up this whole deal. I mean, once she got 
that stock—and in view of the way the deal was shaping 
up, the only question was the amount of monthly alimony 
and the policy—that she would sort of go along with any 
any kind of a reasonable deal that he made her on the re¬ 
maining items. In other words, if she made a deal and 
took part of it, she wouldn’t thereafter welch on the 
deal. That, as I understand it, in sum and substance, is 
what Ben and I were talking about. We knew we had 
the deal all set; and we were just talking, as lawyers 
1039 do talk, why and wherefore. That is about the 
substance of the conversation. Wiseman wanted her 
to get the stock so there would be no question about going 
through with the deal; and she said that he gave it to her 
to show his good faith. What was actually in both their 
minds, I will confess, I will never know. 

• ••••*•••• 
1059 Jack A. Hamblin. 

was called as a witness on behalf of the Plaintiff and after 
being first duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Boss: 

*•*#•*•••* 

1064 Q. Did he ever say to you that he was free to 
associate with Miss Burge? A. On one occasion, 
I believe after separation had been entered into, he did 
tell me that he had moved; he and Mrs. Wiseman were 
not living together; he was separated; and I believe the 
point he was making, we shouldn’t hold that against Miss 


Burge because he was free to come and go as he wished. 

Q. Did he say he was free to go out with Miss Burge, 
or words to that effect? A. Substantially. 

Q. And he told you that he was separated from his wife? 
A. Yes, sir. 

• ••••••••* 

1065 Cross Examination 

By Mr. McCann: 

Q. Was it after March 10 or after August 3 that he told 
you that he was separated from his wife? A. I don’t 
remember, sir, what conversation that was in, as far as 
months. I simply do remember that after he was separated 
he told me so. 

• ••*•*•••* 

1067 Mabel W. Wiseman 

was recalled as a witness and, having been previously duly 
sworn, was examined and testified as follows: 

Mr. Boss: 

1068 Q. Where were you employed last? A. The Na¬ 
tional Production Authority. 

Q. For what reason did you leave that employment? A. 
Reduction in force. 

#••*•••••• 

1069 Q. After you received this notice of termination, 
and your employment was terminated, did you apply 

for any other jobs in the Government? A. Yes. 

Q. Where did you make that application? A. Civil 
Service Commission. 

Q. Is that application still pending? A. I have two 
there, yes. 

Q. They are still pending? A. Yes. 

Q. At the present time, what are you doing, Mrs. Wise¬ 
man? A. I am going to school. 




Q. Where are you attending school? A. George Wash¬ 
ington University. 

Q. What are you studying at this time? A. Well, I 
entered as a freshman. They select the subjects for you. 
It is toward a Bachelor of Arts. 

Q. You still, however, have pending your applications 
for employment with the Government? A. That is right. 
Q. If you have an opportunity under those applications 
to obtain a job, do you propose to accept such a 

1070 position? A. I certainly do. 

Q. Now, at the present time, you are under the 
care of a physician or physicians, Mrs. Wiseman? A. Yes. 

Q. Will you state the name of the doctor who is now 
treating you? A. Which one. 
#*•#••#*•* 

Q. Give us the names of both of your, or any of your 
doctors, that you are now being attended by. A. Well, I 
have been treated by four doctors in this last year. 

Q. Is there any doctor that you are now seeing regularly? 
A. Yes, sir. 

Q. What is the name of that doctor? A. Dr. Elizabeth 
Parker. 

1071 Q. What is Dr. Parker treating you for at this 
time? A. Anemic condition. 

Q. Anything else? A. Well, doctors don’t always tell 
you. She is giving me a shot a week and injection a week, 
and I am taking one grain of thyroid a day, and two grains 
of dextodrine. 

Q. Are you being treated also for low blood pressure? 
A. Well, as I say, I suppose that is part of it. My blood 
pressure is usually around 90. 

Q. Has she told you that that is part of the condition 
for which she is treating you? A. Well, the dextrodine, 
I think, is for low blood pressure. 

Mr. McCann: I object to that as not responsive. 

The Court: She can’t know. It may stand. 
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By Mr. Boss: 

Q. Now, has Dr. Parker given you any instructions as to 
how you should act or what you should do in view of that 
anemic condition? 

* #**#•••••• 

The Witness: Dr. Parker advised me that I must watch 
my weight, and I am on a diet to that effect. And 
1072 also that I must not become over tired; that it 
aggravates the anemic condition. 

By Mr. Boss: 

Q. Did the doctor tell you whether you should work full 

► time or not? A. She said I shouldn’t work at all. She said 
in her opinion I should not work at all at this time. 

► 

10S4 Q. Did you sell any of the stock of the First 
National Bank of Arlington that you owned? A. 
I took title to 100 shares of the Clara Upton stock around 
. July 1 and sold 100. 

Q. To whom did you sell that stock? A. Fred Walker. 
Q. Who is Mr. Walker? A. He is a cousin of mine and 
* a director in the bank, the First National Bank of 
Arlington. 

Q. At what price did you sell the stock to Mr. Walker 
k at that time? A. $56.50. 

i Q. And you had paid $50.00 for it? A. That is right. 


i 1125 Q. Did you find any deposits in your bank book 
that were not shown on the statement? A. I found 
one in that period. 

> Q. Do you remember what month that was in? A. It 

. > was in September. 

Q. After you found that, did you go back to the bank 

* for more information? A. I did. 

* 

L * 





Q. Did you ask to see all of the deposit slips for that 
account? A. I did. 

Q. Were those shown to you? A. They were. 

Q. Did you find any other deposits shown in your 

1126 bank book that were not shown on the bank state¬ 
ment? A. I found two more. 

Q. What months were those deposits? A. One of them 
was in April and the other one in May. 

Q. Now, after you found that, did you discuss that with 
Mr. Wiseman? A. I did. 

Q. Did you tell him about the discrepancy between the 
bank book and the bank’s record of deposits? A. Yes. 

Q. What did he say? A. He said that I wasn’t an 
accountant and I didn’t know how to keep a bank account, 
and I wouldn’t know whether it was right or wrong. 

Q. WTiat did you say to that? A. I told him that I was 
able to read and that I had looked at all the deposit slips. 
They had been kind enough at Washington Loan and Trust 
Company to bring up the original of every deposit slip 
that we had, ever used since we had opened the account 
there; and that the head of the bookkeeping department, 
or the man who identified himself as such, and me, went 
through our deposit book and there were three deposits 
showing in my deposit book that they had no deposit slip 
for; and the man told me that they were fraudulent, there 
■was no question in his mind that they were fraudu¬ 
lent. 

1127 Q. Did you ask Mr. Wiseman whether he had 
made those entrys in your bank book? A. I did. 

Q. What did he say? A. He said that—well, I couldn’t 
get any direct answers out of him. He just said that he 
didn’t forge entries; did I think he was dishonest. Just 
around and around, nothing particular out of it, except 
that he did say that he didn’t make any fraudulent 
entries. 

Q. Do you recall approximately when this conversation 
was, Mrs. Wiseman? A. This was right at the last of 
November. 
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The fact of the business is, it was just a day or two—it 
was over the week end actually, before I went down and 
went through what was left in the checking account. 

Q. Did you tell him that you were going down to check 
that bank account? A. I told him he had stolen all from 
it I intended for him to. 

• #*•••*••• 

1160 Q. Now, Mrs. Wiseman, between Christmas and 
New Year’s when your husband left for Atlanta, 

did he tell you that he expected to visit your mother during 
that trip? A. Well, he— 

The Court: Her mother? Your mother? 

1161 The Witness: Yes. He indicated that he was 
going to a point only about four miles away from 

my mother’s home. 

By Mr. Boss: 

Q. And he did indicate that he planned to visit your 
mother? A. That is right. 

Q. Now, at that time, did you keep bonds that had been 
obtained both by your husband and yourself in a safe 
deposit vault of your mother’s? A. Yes, we kept them 
there. 

Q. How long had you been sending those bonds down to 
your mother? A. Well, I think ever since we had been 
in Washington, ever since about 1945. 

Q. Prior to that time, had Mr. Wiseman had access at 
any time, so far as you know, to that safe deposit box? 
A. Well, he had access the same way I did. A member of 
the immediate family that was known to the bank people 
could go down and get in the deposit box. 

Q. Do you know of any specific time that he had had 
access to that deposit box? A. Yes. 

Q. When was that, Mrs. Wiseman? A. In September 
of 1951. 

1162 Q. Were you present at that time? A. No. 

Q. Now, when you sent these bonds Lo your 
mother, did you and Mr. Wiseman keep track of the bonds 
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that were sent down there? A. Yes, I kept the serial 
numbers. 

Q. Of all the bonds? A. That is right. 

Q. Do you have that record? A. Yes. 

Q. Will you identify this book, please, Mrs. Wiseman? 
A. Yes, this is the serial number of all of the bonds that 
was concerned in this contract settlement, all that we had 
ever had in our possession. 

Mr. Boss: Will you mark this for identification, please? 

The Clerk: Plaintiff’s 32, for identification. 

(Thereupon, the document referred to was marked for 
identification as Plaintiff’s Exhibit No. 32.) 

By Mr. Boss: 

Q. Now, Mrs. Wiseman, between Christmas and New 
Year’s, did you call your mother and ask her to send you 
the bonds that were there? A. Yes. 

1163 Q. Did she send those bonds to you? A. She did. 

Q. When you received those bonds, did you com¬ 
pare the bonds you received with the list contained in the 
ledger that you have identified? A. I did. 

Q. Were all of them there? A. There were two missing. 

Q. In what denomination w-ere the two that were 
missing? A. $100. 

Q. Were there any others missing? A. Not that I was 
able to ascertain. 

Q. At the time that you received and checked those, did 
you know before that time that those bonds were not 
there? A. Why, no. 

Q. Now, Mrs. Wiseman, when you were at the bank look¬ 
ing at the statements on your joint bank account, did you 
find any discrepancies other than the three deposit entries 
that you have mentioned before? A. Yes. 

Q. What discrepancies were they? A. I found one 
amount of $210.47 set in as a check, when I thought it was 
supposed to be a deposit; and on checking further, I 
found that my husband had written a check for cash in 
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that same amount and had it cashed over where he 

1164 worked. I had made that deposit myself. 

Q. Did you ask your husband about that check? 

A. Yes. 

Q. What did he say? A. He said the duplicate state¬ 
ment they had given me was simply hand-typed and the 
girl had typed it on the wrong side of the ledger sheet. 

Q. Did you find any other discrepancies in that bank 
account? A. Well, I don’t know whether you would call 
it discrepancies or not; but I uncovered any number of 
checks written for cash that he had cashed over at his 
office. 

Q. Had you known about those checks before that? A. 
No. 

Q. Was it customary when either of you drew money 
out of that account to discuss it with each other? A. Well, 
if there was any amount to be drawn, yes, sure. There was 
no secret. Supposed to be no secret. 

Q. Now, Mrs. Wiseman, before your husband left for 
Atlanta, did he give you some cash at that time? A. Yes. 

Q. Do you recall approximately how much that was? 
A. Right around $200. 

Q. Now, was that for the purpose of paying ex- 

1165 penses during the month of January? A. Yes. 

Q. Was it for any other purpose that you recall, 
such as Christmas presents? A. Well, it was for the De¬ 
partment store bills that had accumulated over Christmas, 
for gifts for his family. 

Q. Do you remember the exact amount of those? A. 
No. He required me to make a list setting it out in items 
before he give me the money; and I did that. 

Q. Will you identify these papers, please? A. Yes; this 
is the required statements before I got the money. 

Q. Does that show both the January expenses of the 
household and the cost of Christmas gifts? A. Let’s see. 
Well, here is an estimate on some of the household 
expenses. Here is the house note, the gas bill; and he 



allowed me $65 for my personal expenses during the 
month. That was groceries, dry cleaning, and anything, 
transportation and everything that come up. 

• ••••••••• 

1167 Q. Now, Mrs. Wiseman, going back to the occasion 

1168 when Mr. Wiseman and Mr. Dorsey went to the Fifth 
Street property, so that Mr. Wiseman could get his 

personal effects, did you have any conversations with Mr. 
Dorsey at that time? A. Oh, yes; we talked for at least 
two hours or longer, maybe. 

Q. What did Mr. Dorsey say to you on that occasion? A. 
Well, he wanted to know—we talked about a lot of things. 
He went into philosophy, psychiatry, just random talk. We 
were strangers, and there is not a great deal that you can 
talk about unless you just talk in generalities. And the 
only thing that seemed to be relevant to our situation was 
he wanted to know if there was any chance that I might 
change my mind and forgive Mr. Wiseman and take him 
back. 

Q. What did you tell him? A. I told him that if he had 
been running around with Betty Burge like I thought he 
had, and if he had stolen from the bank, if he had done the 
things, the other things, that I thought he had, that the 
door was forever closed. But if by any chance in the world 
I was mistaken—although it was too fantastic to even con¬ 
sider that I could be—that I would not condemn anyone 
that wasn’t guilty. But if he was running around with 
Betty Burge, had been or was at the present time, that it 
Tvas forever closed. 

• ••••••••• 

1171 Q. Now, after those telephone conversations, did 
you and your husband meet on or about March 4? A. 

Yes. 

Q. Was that meeting arranged at the suggestion of your 
two attorneys? A. Yes. 

Q. Where did you meet on that occasion, Mrs. Wiseman ? 
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A. In the lobby of the Willard Hotel. 

Q. What time of day was that? A. It was shortly after 
I got off from work at five o’clock. 

Q. Will yon tell us what Mr. Wiseman said to you on the 
occasion of that meeting and what you said to him? A. 
Well, when I first met him, neither of us had eaten; and we 
went down to O’Donnells and ate and while we were down 
there eating, Mr. Wiseman amused himself by telling me 
what great offers he had had, that he had his pick and 
choice of any of the District Offices in the Army Audit 
Agency in the country; that he had an offer for 
1172 $25,000 a year in Rochester, New York, in private in¬ 
dustry; and he told how well he was thought of on 
his job, and how indispensable he was. 


The Court: He testified, in substance, that on the first 
meeting, they didn’t get anywhere. On the second meeting, 
which I think was at the Raleigh Hotel, they did. She 
agreed to become reconciled after some period of time, 
which wasn’t definite. Now, that is the gist of what he 
said about those meetings. Suppose, among other 
1173 things, they talked about some new play that was 
here. Why do I care about that? 

Mr. Boss: Your Honor, I think it is certainly proper that 
Mrs. Wiseman tell her recollection of those two meetings 
as he has done at great length. 

The Court: Can’t she say, yes, I said that; yes, I said 
that. No, I didn’t say that. No, he didn’t say that. But 
you are going now into matters that don’t interest me and 
couldn’t possibly interest me about his prospects for future 
employment. What is the relevance of it? I just don’t get 
it. It is one thing to say that what he says about that 
meeting is either true or it isn’t true; but then to go into 
the detail of what they did talk about, other things that 
don’t have anything to do with this case, it seems to me is 
an absolute waste of time. 
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Mr. Boss: Your Honor, I think what they talked about 
is material in leading up to this agreement. 

The Court: How can his boasting to Mrs. Wiseman have 
relevance here? 

Mr. Boss: His statements as to possible income might 
have relevance as to what she considered a proper arrange¬ 
ment for the future. 

The Court: All right. I will grant it in that regard. 

Bv Mr. Boss: 

Q. Mrs. Wiseman, go ahead and describe that con- 

1174 versation. A. Then after we had eaten, we went back 
to the Willard Hotel and went up to the lobby on the 

sceond floor; and there I told him that I had heard all about 
that, that was necessary in this matter, let’s get down to 
the business of it. And he wanted to know what I wanted; 
and I said, “Well, I want maintenance; I am entitled to 
maintenance, and of these fine salaries you can make, I am 
entitled to part of them.’ * 

So he just talked in generalities; he just rambled here 
and there; and after it went on about an hour like that, I 
got up and put my coat on and said, “Look, you are wast¬ 
ing my time; I am wasting your time. It is unpleasant. 
And I left, walked out of the hotel and left him. 

On the 4th. 

Q. Now, at that meeting, was there any discussion of 
specific proposals or settlement arrangements? A. There 
was nothing definite. He didn’t come up with anything 
that—nothing that you could say was any sort of an offer. 
It was just general nothing. 

Q. At that meeting, was there any discussion as to you 
and Mr. Wiseman living together again as husband and 
wife? A. No. 

• ••••••••• 

1175 Q. Now, after that meeting, did you and Mr. Wise¬ 
man meet the following night? A. Yes. 
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Q. Will you tell us what he said to you and what you said 
to him at that meeting? 

• •••••••*• 

A. I am sorry. I mean the Raleigh. He asked me to 
meet him at the Raleigh. It was raining, I remember. I 
said, “There is no sense in it.” Anyhow, he said, “I got 
an offer I want to make to you. I want to talk to you. ” So 
I went over to the Raleigh after I got off from work and 
met him there. We sat in the lobby of the Raleigh Hotel 
and he said that he had made up his mind about the prop¬ 
erty settlement and he wanted to know if I would accept it. 

I carried along with me a piece of paper. He told me 
what he wanted first. He said, “I want the automobile. I 
want my 35 shares of bank stock; and I want the 
1176 part of the series E bonds that have been bought 
from my salary; and you can have your part.” 

And I asked him what else he wanted and he said, that 
was all. And I said, “Now, you said you had offers to 
make to me. What are the other offers?” 

He said, “Well, what do you think of that?” 

I said, “How about maintenance?” 

Well, maintenance—he wasn’t going to pay me any main¬ 
tenance, and we argued around and around, and I told him 
I wanted $250; that was only 10 percent of $25,000 that he 
was talking about; and that I thought I was entitled to that 
much. And so finally he said that he would pay me $125 
a month for three years or until I remarried; whichever 
was first. And I told him I wasn’t interested in a limited 
maintenance. 

I said, “What about the insurance policy?” 

He said, “Well, he was going to keep the insurance 
policy.” 

I said, “No, you are not going to keep it.” And we had 
that up and didn’t come to any conclusion on it. But when 
I walked to the bus stop that night to go home, he followed 
me—he went with me, I think I should say, and waited at 
the bus stop. He said, “Oh, there is something else I 
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wanted to tell von. If you accept this from me,” he says, 

* * it is the best you are going to get and you have also got 
to pay your attorneys. I am not going to be stuck with a 

huge attorney fee.” 

1177 I said, “ Yes, you are already starting to chisel.” 
Q. Now, at that meeting you stated that you 

wanted the insurance policy. What reason did you give 
for that? A. Well, I don’t have—the only way that it 
would mean anything to me at all is to outlive Mr. Wise¬ 
man; and under the condition that he doesn’t live until he 
is 62. Now, I figured that since it was about a third paid 
for, that I was entitled to it; and more than that, I didn’t 
intend for Betty Burge to step in as beneficiary for some¬ 
thing that I had had to pay for. She could have the man 
but that was enough. 

Q. Now, at that meeting, was there any discussion about 
you and Mr. Wiseman living together as husband and wife 
again? A. No, there was no discussion. 

• ••••••••• 

Q. Now, during that discussion, did he ask you for some 
information for an income tax return? A. Well, he pointed 
out that we should turn in our income tax report together 
since we lived together the whole year, and it was cheaper; 
and he said that he had not taken all the information he 
needed when he was out there to get his clothes that day. 

Q. Did he ask you to get that information for him? 

1178 A. He did. 

Q. Did you say that you would? A. I told him I 
would; and I also agreed at that same time to pay half of 
the income tax if we had to pay any more. 

Q. Now, at that time, did you tell Mr. Wiseman that you 
accepted that proposal? A. No, sir. 

Q. What did you tell him ? A. I told him I didn’t believe 
he would do it. He started— 

The Court: Didn’t believe he would do what? 

The Witness: That he would go through with the offer. 


I thought he was simply—it was just a sadistic teasing that 
he was doing. I didn’t believe that he would do it; and I 
told him so. And he began to chisel before I left him that 
night, adding on the attorneys’ fees and that type of thing. 

• ••••••••• 

Q. Now, after that meeting, did you get that information 
for the taxes that he had asked you for? A. I did. 

Q. Did you call him about that? A. Yes, I called 

1179 him around noon the next day and told him that I 
had it for him at the office. 

Q. What did he say? A. Well, he wanted to know if I 
was going to accept his offer. 

Q. What did you tell him when he asked you that? A. I 
told him there was no use to talk about it; he was just 
teasing me. 

Q. Did he say anything after that? A. Well, he said if 
I thought he wasn’t sincere about it, would I be convinced 
or would it help to convince me if he gave me the 265 shares 
of stock that day? 

Q. What did you tell him? A. Well, I said, “I don’t 
think you will do it, but it would certainly look like you 
might be intending to go through with it if you did.” 

Q. Did you then give him the tax information that he 
had asked for? A. He asked me to meet him at the First 
National Bank of Arlington after work and he said he 
would make arrangements for the proper people to be there 
to sign this over, and to bring the stock certificate that we 
held in joint ownership, in both mine and his name, and he 
w T ould have a certificate issued in my name for 265 shares 
of stock, and bring the tax information; he would get that 
at the same time. 

1180 Q. Did you meet him at the bank that day? A. I 
did. 

Q. What time of day was that? A. Well, it was—I 
worked until five o’clock and caught a Virginia bus and 
went over on that. I presume it was in the neighborhood 
of six, before I got there. 



Q. Now, at that meeting at the bank, was that bank stock 
transferred to your name? A. It was. 

Q. Did you talk to Mr. Wiseman any more at that meet¬ 
ing at the bank? A. There was no talk except just the 
formal things that you say in the presence of other people 
under such circumstances. I had no desire to embarrass 
him before the President and Cashier of that bank. 

Q. At that time, did you agree that you would get in 
touch with your lawyers and arrange this property settle¬ 
ment that had been made? A. Well, it was an accepted 
fact that I was keeping my lawyer informed of all actions; 
and I presumed he was keeping his. 

Q. You advised your lawyer of the proposal that had 
been made by Mr. Wiseman? A. Yes. 

Q. At the meeting? A. Yes. In fact, I had to 
1181 come to your office and pick up the 265 shares of stock 
for transfer. 

Q. Now, in any of those discussions with Mr. Wiseman, 
was there any conversation or discussion of the two of you 
living together again as husband and wife? A. I told him if 
he was running around with Betty Burge that I would never 
live with him again. 

Q. What did he say? A. He said he wasn’t seeing her. 

Q. Now, after that, isn’t it true that you met in our office 
on March 10 to go over the agreement as to this settlement? 
A. Yes. I arrived there last that afternoon. 

Q. When did you arrive there? Was it after work? A. 
Yes, it was after work. 

Q. When you got there, who was there? A. Mr. Dorsey 
and Mr. Wiseman and I suppose the usual people who are 
around your office. 

Q. When you arrvied, was there then discussion between 
Mr. Wiseman and yourself and the attorneys on that agree¬ 
ment? A. There was no discussion except with the attor¬ 
neys before we started going over it. I didn’t see Mr. 
Wiseman until I went in the room to sign the contract. 
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Q. When yon went in the room, both you and Mr. Wise¬ 
man and the attorneys were there; is that right? A. That 
is right. 

1182 Q. At that time, did you discuss this agreement 
that had been prepared? A. Yes. 

Q. WTiat parts of the agreement or phase of the agree¬ 
ment were discussed at that time with everyone present? 
A. Well, we read it, for one thing. Read it through; and 
until we got down to the monthly maintenance and the in¬ 
surance policy, it was all agreed to; it was exactly as he 
had said and as I had instructed my attorney that he had 
said. 

Q. This agreement as to the distribution of property was 
the same as the proposal that he had made to you at the 
Raleigh; is that correct? A. That is right, down to the 
maintenance and the insurance part. 

Q. Now, while the attorneys were there, did you and Mr. 
Wiseman and the attorneys discuss the question of mainte¬ 
nance payments ? A. Yes. 

Q. What was that discussion about? A. Well, Mr. Wise¬ 
man kept saying that he was not going to pay this in¬ 
definitely, this amount; he couldn’t afford to pay a large 
amount indefinitely; that he was a director of the hank; 
that he had lived at a certain level; and that he had to keep 
his son in college; and he was going to send his 

1183 daughter to college; and he had accustomed himself 
to a certain level of living; and he could not afford to 

pay large monthly payments and he didn’t intend to do it 
indefinitely. 

Q. Was there also a discussion of the insurance policy? 
A. Yes. 

Q. WHhat did you say about the insurance policy? A. I 
told him during my lifetime I intended to remain the bene¬ 
ficiary of that insurance policy. 

Q. What was your reason for that? A. Well, the same 
as I gave you a while ago. It was partly paid for and I felt 
that I had the right to the protection that it offered. 
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Q. Now, at that time, what amount was being discussed 
as to maintenance? A. Well, we had finally, in talking 
backwards and forwards, got to $125 a month. 

Q. Now, at approximately that time, did the attorneys 
leave the room? A. Well, the discussion became rather 
warm. 

Q. Did the attorneys leave the room? A. Yes. 

Q. Did you and Mr. Wiseman discuss those phases be¬ 
tween yourselves ? A. Yes. 

Q. What was the substance of that discussion? 

1184 A. Well, he said he couldn’t afford to keep that in¬ 
surance policy in effect if he had to pay a high ali¬ 
mony or maintenance, whatever you want to call it, because 
the premium on that policy runs to something like $1 a day. 
He just couldn’t afford to keep all of those things in op¬ 
eration. 

Q. Now, during that meeting between Mr. Wise- 

1185 man and yourself, did the two of you reach an agree¬ 
ment on the question of maintenance and the insur¬ 
ance policy? A. Well, finally, after a lot of heated talk and 
financial arguments, arguments backwards and forwards, I 
made the proposition to him that I would settle for $100 a 
month indefinitely or until I remarried; if he would main¬ 
tain the insurance policy; and pointed out to him that the 
$25 a month that I was taking off from continuing mainte¬ 
nance would almost pay the insurance policy that he was 
saying he couldn’t afford to keep up; and that I, in effect, 
was paying the insurance policy. 

Q. Did you then reach an agreement as to the amount of 
maintenance and the disposition of the policy? A. Well, 
he accepted that tracle. 

Q. Then did the lawyers return to the room after that? 
A. Yes. 

Q. What happened after that? Was the agreement then 
signed? A. Well, the $100 a month was filled in in ink; 
and Mr. Wiseman and myself both initialed it that we knew 
about it and understood it, and so on. Then that part was 
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settled. But then Mr. Wiseman didn’t like the wording of 
the insurance clause, that it was irrevokable; and he and 
his attorney entered into some discussion on that; and that 
finally ended by his attorney saying, “Now, if you 

1186 said she could have the insurance policy, this is the 
legal language. If you don’t mean that, then this 

is not the legal language. This is just put in legal lan¬ 
guage.” 

So he agreed; he said I could have the insurance policy; 
and it stood without changing. 

Q. Did the attorneys ask whether the two of you agreed 
on all of the provisions of the agreement at that time? A. 
Each one of the attorneys asked both of us, that we did 
agree. 

Q. And did you both sign the agreement then, in the 
presence of your attorneys? A. That is right. 

Q. Now, in all of the discussions up to that time of the 
signing of the agreement, Mrs. Wiseman, had you ever 
made any promise to reconcile with your husband? A. I 
certainly had not. 

Q. Did you ever promise to live with him again as hus¬ 
band and wife? A. Of course, I didn’t. Even the contract 
was written, until I remarried. 

Q. Now, after that agreement was signed, was there 
turned over to your husband all of the assets that he was 
to get under the agreement? A. Well, now, the lawyers 
attended to that. I didn’t hand them out to him mvself. 
I did give Mr. Wachtel the keys to the automobile out 

1187 of my bag; and he and Mr. Dorsey managed the rest 
of it. 

Q. Mrs. Wiseman, after the agreement was signed on 
March 10 and before August 3, did you have telephone con¬ 
versations with Mr. Wiseman? A. Yes. 

Q. Approximately how many telephone conversations 
would you say that you had? A. I don’t think I talked to 
him more than 10 times in that period. 

Q. Now, in those conversations, will you tell us what you 
and Mr. Wiseman discussed? A. Well, he usually called 
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me up and asked me bow I was feeling and bow was work; 
but tbe main gist of what be seemed to be getting at was 
wbat I was doing with my time over tbe week ends, where 
was I going, bow was I amusing myself, trying to meddle 
into my personal affairs, what I considered to be my per¬ 
sonal affairs. 

Q. In any of those conversations, did Mr. Wiseman talk 
to you about the two of you living together again as hus¬ 
band and wife? A. Well, just indirectly. He would throw 
in every once in a while with a little jive, he thought I would 
be getting lonesome some of these days; I would be sorry 
for not living with him. 

1188 Q. Was Miss Burge’s name mentioxied in these con¬ 
versations? A. I seen to it that I brought it up. 

That was about the only -way I could terminate the con¬ 
versations. 

• •#••••••• 

1189 Q. Now, in these telephone conversations during 
that period, did Mr. Wiseman ever say anything to 

you that you had cheated him or defrauded him on that 
agreement? A. No. He said at times, “I have been gen¬ 
erous to you in this settlement. Don’t you think I was 
generous?” 

1190 And I said, “Yes.” 

Q. Did he ever say that he had been forced to sign 
that agreement? A. Why, he never even acted like such a 
thing crossed his mind. There was just nothing said about 
that. 

Q. Did he in any of those conversations ask you to re¬ 
turn any of the property that you had gotten under that 
agreement? A. No. 

Q. Did he ask you to live with him in those conversa¬ 
tions? A. No. He used to t$ase me and want to borrow 
money from me; said he would like to borrow some money 
from me now that I was a wealthy woman. 

• ••••••••• 
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1191 <* • • • 

Now, after Mr. Wiseman’s sister left, when was the 
next time that you and Mr. Wiseman were together? A. 
He called me after his return from Florida in early May. 

Q. Did you meet with him at that time? A. Yes, I finally 
met him. 

Q. Where did you meet with him at that time? A. I met 
him on Constitution Avenue; and we went to the Flagship 
for dinner. 

1192 Q. In that conversation did you talk about Mr. 
Wiseman and yourself living together again? A. 

Well, all there was said about it, that I told him again, just 
as I on every occasion told him, or reminded him, that 
we were just wasting time. I didn’t even want to see him. 
It was unpleasant and I didn’t think it was the right thing 
to do as I never intended to live with him again. 

The Court: Do I understand from that, that when you 
did meet him and when you did talk on the telephone, that 
he, shall we say, frequently urged you to get together with 
him and reconcile? 

The Witness: No, sir, not reconcile. Fantastic as it 
might seem to you, he seemed to have the idea that he was 
quite a Don Juan; and he wanted to date me. That seemed 
to be the general gist of the thing; and I resented it. 


1193 Q. Now, at that meeting, did Mr. Wiseman say 
in any way that he thought that you had cheated or 
defrauded him on that agreement? A. No. 

Q. Did he make any mention that he felt that he had been 
forced to sign that agreement? A. No; he seemed very 
noble about the whole thing. He said that he had made me 
a very generous settlement and that he thought that I was 
being unfair when I didn’t want to meet him and didn’t 
want to have dinner with him on occasion. 
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Q. Now, after that, when was the next time that you and 
Mr. Wiseman met together? A. Mother’s Day in May; 
that was a Sunday. 

Q. Who called whom for that meeting? A. He called me. 

Q. Where did you meet him at that time? A. Well, you 
see, I had stomped out of the Flagship and left him sitting 
at the table sometime in the week before Mother’s Day, 
and he called me later and asked me to meet him again; 
and I had declined; and he kept right on about it. He 
called through a friend of mine, and said he wanted to make 
some explanation. I never did find out what. And I met 
him—well, I think I went down and met him at the Willard, 
I believe, or out in front of the Willard. He picked 

1194 me up in the car and drove around to the side of the 
District Building and we sat in the car and talked. 

Q. How long did you talk on that occasion? A. Oh, an 
hour or maybe a little bit more. 

Q. Now, at that time, did you talk about the two of you 
living together again as husband and wife? A. Well, he 
pointed out to me that he was a victim of circumstances 
and that he wasn’t going with Betty Burge as I thought; 
and that he wanted me to believe him. He asked me to 
believe him that he wasn’t doing that. 

Q. What did you say to that? A. I told him I didn’t 
believe him. He wouldn’t tell me where he lived; he 
wouldn’t tell me a thing in the world that I asked him and 
T told him that I just plain didn’t believe him. 

Q. Now, in that meeting, was there any discussion or 
statement by him that he felt that you had cheated him on 
that agreement? A. He never said that he felt he had 
been cheated on that agreement. 

Q. Did he ever say that he had been forced to sign that 
agreement? A. No. 

Q. Did he ever ask you to change anything in that 

1195 agreement? A. No. 

Q. After this Mother’s Day meeting, when did you 
next meet with Mr. Wiseman ? A. I met him one afternoon 


around the middle of July in the Washington Hotel, the 
lobby of the Washington Hotel. 

Q. Who arranged that meeting? A. I believe that he 
called me. 

Q. At that meeting, was there any discussion of Mr. 
Wiseman and yourself living together again as husband 
and wife? A. No. I asked him what he wanted to talk 
to me about; and he wanted to ask me at that time to quit 
corresponding with his mother. 

Q. There was no discussion of living together again at 
that time? A. No; he just wanted me to quit corresponding 
with his mother; and I told him I wasn’t in position to 
refuse to answer his mother’s letters; that she had not 
mistreated me. 

Q. Now, at that meeting, was one purpose to have your 
detective that you hired identify Mr. Wiseman? A. Yes; 
but that was just a happenstance that he called me for that. 
The detective had seen him in the apartment; and we 
followed him to work previous to that. 


1196 Q. Now, after that, did you meet with your husband 
again before August 3? A. On July 26. 

Q. Where was that meeting? A. Well, I met him in the 
Shoreham, and we went to Ted Lewis’ for dinner. 

Q. Now, at that meeting, was there any discussion with 
your husband about the two of you living together as hus¬ 
band and wife? A. No, there wasn’t. 

Q. What did you discuss at that meeting; do you recall? 
A. Well, he said that I was still writing to his mother; and 
I said, well I intended to; “I told you that.” And he 
just talked in general terms; and said something about, in 
this particular meeting, somehow, it came out that he 
thought in a year or two that I might change my mind and 
ask him to come back. 

Q. What did you say to that? A. I said, 1 ‘What would 
you say if I asked you to come and go home with me 
tonight?” 
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Q. What did he say? A. He said, “I wouldn’t know 
what to sav.” 

1197 I said, “Don’t embarrass yourself. You weren’t 
asked.” 

Q. Was there any further discussion about getting to¬ 
gether as husband and wife? A. No. That is all there was. 

Q. Now, after August 3, the suit for divorce was filed; 
is that correct ? A. That is right. 

Q. Mrs. Wiseman, up to the time that suit was filed, had 
anything ever been said to you by your husband that he 
felt that you had cheated him on that agreement, or that he 
had been forced to sign it? A. No. 

Q. When was the first time that you heard any such 
statement? A. Mr. Wachtel called me up and advised me 
that that was going to be the counter-claim. 
*••*•••••• 

Q. Now, after the divorce action was filed, and the 
counter-claim was filed, did you meet with your husband 
during November? A. Yes. There is one other thing. 
Between August 3, when we were in his apartment, and the 
time that the papers were served on he and Miss Burge, 
I saw and talked to Miss Burge, sitting out in front 

1198 of my apartment house, and saw him around the 
apartment house. I had forgot that I saw him in 

that time. 

Q. Now, in this meeting in November, who arranged 
that meeting, Mrs. Wiseman? A. I called him. 

Q. For what reason did you arrange that meeting? A. 
I wanted to talk to him about this proxy fight that was on 
over at the bank. 

Q. After you called him, where did the two of you meet? 
A. At the Roger Smith Hotel. 

Q. Did you stay at the Roger Smith? A. Oh, no. We 
walked down to the Mayflower. 

Q. Now, will you tell us what you said to Mr. Wiseman 
at that meeting; and what he said to you? A. Well. I had 
told him in the conversation on the telephone that the 
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matter I had to discuss with him concerned no one but he 
and myself; and I asked him if he was willing and would 
meet me to talk over the matter. He wanted to know what 
it was; and I wouldn’t tell him. I told him that he was at 
liberty to refuse. But when he met me, he wanted to know 
what it was; and I told him it was about the proxy fight that 
was on at the bank. I explained to him that I was on the so- 
called minority side. One director, Mr. Walker, was on 
one side and the other 15 were on the other side. I 
explained that to him and told him that I thought 

1199 he ought to know; and I asked him if he wasn’t— 
just exactly what his position was. I had not heard 

from him what his position was; but I was of the opinion 
that he was in the majority group. And he said that he 
was staying in the majority group; and he asked me to 
join the majority group; and of course, I declined with 
thanks and he said, well, we couldn’t accomplish anything. 
How could one man go against 15; and just numerically 
we were beaten. 

I said, “We can put more than one man on the Board.” 

He said, “Well, how do you figure that?” 

I said, “Well, just the strength of the stock that I hold in 
my name, which is 365 shares, plus some proxies, I think 
I have enough to assure one seat on the Board.” 

He said, “Are you going to run for the Board of 
Directors?” 

I said, “I had no intention of it at all. I am simply 
calling your attention to the fact that within my hand, I 
hold the strength for one seat on that Board of Directors.” 

And he asked me many times, why I wanted to go along 
with my cousin, why I would join a losing side, and I was 
noble enough to stick with a sinking ship, and all of those 
things; and I told him that I had the strength of my con¬ 
victions. That was about all. That I might be wrong but 
that was where I was staying. 

Then he wanted to know if I was going to vote 

1200 against him; and I told him only he could determine 
that. If he was on the majority side, why my vote, 
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naturally, wouldn’t be cast for him; but if he joined our 
side, he would benefit from it; and only he could determine 
whether or not he would be voted against. 

Q. Did you tell him at that meeting that you intended 
to support the candidates on Mr. Walker’s side? A. I did. 

Q. Did you suggest that Mr. Wiseman resign from the 
Board of Directors? A. I told him I felt he ought to. 

Q. For what reason? A. Well, he was put on the Board 
of Directors by my cousin; and he indicated to me very 
strongly that he was not opposed to the man who put him 
in the place he was. It seemed to me to be a sound position 
to take not to be supported by a man and fight him at the 
same time. My suggestion to him was, “Now, Mr. Walker 
has been responsible for you being on the Board of Direc¬ 
tors. The cleanest thing you can do about it is resign. 
And then if you are elected to the Board of Directors again, 
and you are wanted by your associates in the proxies they 
gather, then you have clean hands. You are obliged to 
no one. But I think you ought to do that.” 

Q. What did he say to that? A. Well, he said that 
business matters weren’t handled that way; that I 
1201 was ignorant. 

Q. Was there any discussion as to the pending 
divorce action and counter-claim at that meeting? A. Well, 
he asked me if he resigned from the Board of Directors, 
would I withdraw my divorce case. 

Q. What did you tell him? A. I told him, no indeed. 

Q. Was there any further discussion about the lawsuit? 
A. I told him if he wanted it withdrawn, he could withdraw 
his counter-claim and it would go to court sooner as an 
uncontested divorce case. 

Q. What did he say to that? A. He said he couldn’t 
withdraw his counter-claim. 

Q. Why? A. He said he had made committments to his 
lawyers. 

The Court: What does that mean? 

The Witness: I don’t know. I asked him what it meant. 
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“Do you mean to tell me you have gotten your business 
to such a point that you can’t decide whether you want to 
go into Court on a matter or not?” 

He said, “How are you going to pay your lawyers? What 
arrangements, financial arrangements, have you made with 
your lawyers?” 

And I said, “Well, I will have to pay them on a 

1202 time basis, according to how much work they do.” 

And he said, “That is no way to do.” 

He said, “They can just drag things along. You have 
to pay for every telephone call they make. You have to 
pay every taxicab fare.” And he went on to tell me how 
little business sense I had, and so on; and I advised him 
that he was at liberty to make any sort of business arrange¬ 
ments he wanted to and I would do likewise. 

The Court: I know but did he elaborate at all on what he 
meant by saying he couldn’t withdraw a counter-claim 
because of his committments to his lawyers? 

The Witness: Well, he didn’t in so many words. Is my 
opinion worth anything to you from the gist of the whole 
thing? 

The Court: Well, I don’t know whether it is going to be 
worth anything to me; but I will hear it. 

The Witness: Well, I can’t repeat—it is obvious that no 
one could repeat such a conversation, and without say¬ 
ing so,— 

The Court: Just the gist of what he said. 

The Witness: Yes. He said if he didn’t win the case, 
he wasn’t out anything; and that whether I won or lost, 
I had this bill to pay. 

By Mr. Boss. 

Q. Now, at that meeting, did you say that you intended 
to dissipate the assets that you had gotten under this agree¬ 
ment? A. He said I was dissipating the assets by 

1203 not making a concrete agreement with my attorneys, 
and he said that I was just going to keep on until 
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I had nothing left. And I told him that I was not going to 
dissipate the assets any more than I had to in the matter; 
that it was expensive; but he kept on about it; and I finally 
told him if I had been so inclined, I had held them almost a 
year, and everything he had given me was still intact; 
and that I had had time to go around the world and that I 
could have done anything almost, and assured him I could 
have spent many times what I got in this property settle¬ 
ment in the time I had it, if I had been so inclined. 

Q. Did you tell him you still had all of the assets you 
had gotten under that agreement? A. Yes, I still have 
them. 

Q. Did you make any threat that you were going to 
burn up or destroy this property? A. Well, as I pointed 
out, I had sufficient time to spend many times what the 
assets are, if I had been so inclined. 

• ••••••••• 

1204 Q. Now, Mrs. Wiseman, did you ever threaten to 
injure your husband, Mr. Wiseman, in his social or 

business relationships? A. No. I told him that he would 
destroy himself in the manner he was living. 

Q. Now, after this agreement was signed on March 10, 
did you make any calls to his business associates, at the 
bank, talking about your problems, or any threats to him? 
A. I talked to no one at the bank. 

Q. Did you talk to anyone at his office after that agree¬ 
ment? A. Yes. 

Q. You talked to Mr. Bowman? A. I did. 

Q. What did you talk to Mr. Bowman about? A. 

1205 Well, I had a letter from Mr. Wiseman’s mother, 
Mrs. Wiseman, and she said that Mr. Wiseman told 

her that he was going overseas and she was very disturbed 
about it. His father said that he didn’t want him to go; 
and she wanted to know if it was a fact that he was going 
overseas. I called Mr. Bowman to ask if he was being sent 
overseas; because he had mentioned something like that to 
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me before March 10 in one of those meetings too. But it was 
very vague. 

Q. Is that the only discussion you had with Mr. Bow¬ 
man? A. That was the only matter under consideration. 

Q. Did you talk to Mr. Hall or any other people in Mr. 
Wiseman’s office after March 10? A. Yes. 

Q. Who was that? A. I talked to Mr. Hall. 

Q. When was that, Mrs. Wiseman? A. Well, I actually 
don’t know, probably as late as June, or even later than 
that. 

Q. What was the purpose of that call? A. Well, Mr. Hall, 
so Mr. Wiseman told me, was the man who had given such 
hot tips on the Northrup stock, that he was acquainted 
with one of the Presidents, or something; and the North¬ 
rup stock dropped and dropped; and I could never, after 
it was given to me in my name, sell it and break even. And 
I called to ask Mr. Hall’s advice, if he could tell me 
1206 just what to do about it; whether I should sell it and 
take a loss on it, or how low he thought it was going 

to go. 

Q. Was that the only thing you discussed with Mr. Hall 
at that time? A. That is the nature of the whole conver¬ 
sation. 

Q. Now, before the agreement was signed on March 10, 
had you called to Mr. McQuistion? A. Yes. 

Q. After the agreement was signed, did you talk to Mr. 
McQuistion? A. Yes. 

Q. How many times, do you recall? A. I probably talked 
to Mr. McQuistion—you mean? 

Q. After the March 10 agreement was signed? A. Once 
I think. 

Q. What did you tell him in that call? A. I told him 
that the property settlement had been signed and that Gene 
and I had agreed to disagree; and I told him that the re¬ 
quest that I had made to him the previous fall—when we 
were having our difficulties and asking him to go and talk 
to Mr. Wiseman about it—whether he had or not, it had 
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amounted to nothing; and now we had agreed to disagree 
and I thanked him for any interest that he might have 
taken in it; and asked to be pardoned for burdening him, 
if it had been a burden to him. 

1207 Q. What was this request that you had made to 
him on the previous call? A. Well, I had simply 

set forward that Mr. Wiseman was— shall we say —a 
country boy come to the city and he might just be off on 
a tangent, and he needed some settled man, some man that 
he had respect for, to go and talk to him and try to show 
him that he was destroying himself, and destroying his 
home; and it was quite a serious thing to me. 

Q. Did you talk to any of Mr. Wiseman’s personal 
friends after this March 10 agreement about his business 
connections or social connections other than Mrs. Upton? 
A. You mean his friends as opposed to our mutual friends? 

Q. Yes. A. He has a different circle to my friends. I 
wouldn’t know them. 

Q. Did you talk to any of your mutual friends after that 
agreement? A. Well, certainly, you always talk your 
troubles over with your friends; but they were mutual 
friends. 

• ••••••••• 

Cross Examination 

By Mr. McCann: 

Q. In your testimony this morning, you have referred 
to a visit that was made by Mr. Wiseman’s sister for 

1208 about a week in March; and I believe you testified 
that you never discussed your affairs in her pres¬ 
ence. Is that correct? A. In her presence? I didn’t discuss 
my affairs with my husband in her presence. 

Q. Did you discuss the affairs of your husband and 
yourself outside of his presence? A. Yes. 

Q. How long was she with you? A. I think she was 
there about a week. 
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Q. Did you tell her all about the trouble which you had 
had with your husband? A. I don’t know if I told her all 
or not. I told her quite a bit of it. 

Q. Did you tell her about the agreement which had been 
executed on March 10? A. I don’t think we discussed the 
agreement. 

Q. Did you tell her anything about the property settle¬ 
ment that had been made? A. I told her that there had 
been one made, not the details of it. 

Q. Did you tell her that you had gotten substantially 
all of the property under the property settlement? A. I told 
her that the settlement had been generous. 

Q. Did you tell her that your separation from 
1209 Gene was temporary or permanent? A. I told her it 
was permanent; and she told me that if he was 
guilty of running with another woman, that she would not 
take— 

Q. I didn’t ask what she told you; I asked you what you 
told her. A. Just for your information. 

Mr. McCann: I think, your Honor, I have a right to 
have the question answered without any voluntary state¬ 
ments by the witness. 

The Court: Yes. 

By Mr. McCann: 

Q. Did you tell her that Gene had made the settlement 
expecting that you would take him back? A. Well, of 
course, I didn’t lie to her about it. 

Q. Did you at any time tell her that Gene was a sucker? 
A. Not that I remember of. There are better terms than 
that. 

Q. May you have told her that? A. No, I don’t think so. 

Q. Did you at any time tell her that you could wrap him 
around your finger? A. I don’t recall such conversation as 
that. 

Q. Do you recall saying anything like that to her? A. I 
do not. 



250 


Q. Did you tell her that you were through with 

1210 Gene; would never take him back? A. Yes. 

Q. When you told her that, you weren’t forget¬ 
ting what you have said in all of your testimony about the 
fact that if Gene could show you that Betty Burge didn’t 
mean anything to him, that you would take him back? A. 
I didn’t say if he could show me that she didn’t mean any¬ 
thing to him. I said if he were running around with her. I 
will draw’ my own conclusions wrhat— 

Q. Did you tell her that you expected to divorce Gene as 
soon as you could get evidence that he committed adul¬ 
tery? A. I will draw my owm conclusions what she means 
to him and he to her. 

Q. I— A. Do you mean in those words? 

Q. I mean in substance, what you told her? A. I told 
her if a couple did not intend to live together, I thought 
that they should be free; and I meant of legal bonds of 
matrimony. 

Q. Did you tell her that you vrere waiting to get the 
goods on Gene on adultery before you got a divorce? A. 
Is that a direct quotation? 

Q. No, I am asking you a question now. I haven’t 

1211 tried to quote anybody at all. A. I don’t recall any 
such conversation as you are going into. 

Q. I ask you if, in substance, you told her when you 
got the goods on Gene for adultery, you would get a di¬ 
vorce? A. I told her that I thought that people who were 
not living together and did not intend to live together 
should be legally free. You can place any interpretation 
upon that you wish. 

Q. Did you at any time tell anybody before or since that 
you would get a divorce from Gene w T hen you could prove 
he was guilty of adultery? A. Let’s put it this w*ay: I 
didn’t have any other way to get a divorce from him in the 
District of Columbia. 

Q. That isn’t what I asked you, in the District of Col¬ 
umbia. Did you tell anyone before or since that you were 
going to get a divorce from Gene when you had proven he 
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was guilty of adultery? A. I don’t recall telling anyone 
that. 

Q. Is that true or is that false? A. I think the case 
stands for itself that I am trying to get a divorce from 
him on that grounds. 

Mr. McCann: May it please the Court, I wish you would 
observe Mr. Wachtel’s conduct during the examination of 
this witness. I can’t. But earlier he was doing this way 
(indicating) to the witness when she was testifying 

1212 on direct. Now, I have observed him nodiing his 
head and shaking his head during the examination 

of the witness. 

The Court: Mr. Wachtel, you arise no doubt to object to 
the insinuation. 

Mr. Wachtel: Yes, your Honor. 

The Court: In that statement. 

Mr. Wachtel: Yes, your Honor. 

The Court: Yesterday you did nod or shake your head, 
rather, to this witness. 

Mr. Wachtel: If I did, I had no intention. 

The Court: Then watch yourself so the Court won’t be 
left under a misapprehension about the matter. 

The Witness: May I please be heard, too? 

The Court: Yes. 

The Witness: Is there any way to get the smirk off Miss 
Burge’s face at certain intervals here? I think you have 
observed that, too. 

Mr. McCann: We are faced, your Honor, with a proposi¬ 
tion of just trying to have the free examination of this 
witness. 

The Court: Yes, and I may say now, so courtesy will not 
be mistaken for timidity by anybody in this Court room, 
that I don’t want any more monkey business. I want this 
case completed by lawyers in a lawyer-like fashion. I want 
no smirking on the one hand; and I want no nodding 

1213 or shaking of the head on the other hand; and I don’t 
want any voluntary statements from any witness on 
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the witness stand. Now, let there be an end to this busi¬ 
ness. I am losing my patience with it. 

I will take a few minutes recess now. 

(Whereupon, a short recess w r as taken.) 

Mr. McCann: May it please the Court, at the recess, after 
I left the room, it is reported by Miss Burge to me that Mr. 
Wachtel said to Mrs. Wiseman, “lam getting tired of these 
remarks. That little whore doesn’t know what she is 
doing.” 

The Court: Did you say that, Mr. Wachtel? 

Mr. Wachtel: If your Honor please, I was talking to 
Mrs. Wiseman. 

The Court: Did you say that? 

Mr. Wachtel: Not in those words. 

The Court: What did you say? 

Mr. Wachtel: I said to Mrs. Wiseman—I didn’t use the 
word “whore”; I am quite sure of that. 

The Court: What did you say? 

Mr. Wachtel: I said, I am getting tired of these people 
listening to what we are saying and reporting to the Court. 
I did not use the word “whore” your Honor. 

The Court: Did you use any word that sounded like it? 
That had that meaning? 

Mr. Wachtel: No, sir; no, sir. I may have used 
1214 the word, “who” or “-whom” or something like that. 

The Court: Well, I think you have made it neces¬ 
sary—and I am sorry to take this position—for me now 
finally to exclude from further participation in this trial, 
and from further remaining in the Court room. I had as¬ 
sumed that a lawyer knew how to conduct himself as such. 
I am afraid I was mistaken partially in that regard. Once 
before you were complained about, because you went out 
in the corridor and called a witness a liar; You said you 
didn’t call him a liar; all you said was, why didn’t he tell 
the truth; which amounts to the same thing. Now, a lawyer 
knows better than that. You just don’t do those things. 
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Yesterday afternoon, you definitely shook your head, like 
that (indicating) at Mrs. Wiseman while she was testifying. 
Now, on your own statement of what happened during the 
recess, coming on the heels of my admonition to counsel, 
you have been guilty of an unlawyer-like conduct, and I will 
have no more of it. 

Mr. Wachtel: Well, if your Honor please,— 

The Court: You are now excluded from the Court room 
for the rest of this trial. 

Mr. Wachtel: May I just say one word? 

The Court: Mr. Boss, I am sure you will want to object 
to the Court’s ruling; and let the record show an objection 
to the Court’s ruling. You are fully competent and have 
shown yourself to be fully competent, properly and 
1215 in a lawyer-like fashion, to try this case. I will have 
no more of this sort of thing. 

Now, Miss Burge, I want to say to you, too, at this time, 
that I might as well make— 

(At this point in the proceedings, Mr. Wachtel suffered 
a heart attack.) 


1218 Mr. Boss: Your Honor, before we proceed, there 
is one matter I w’ould like to bring to your attention, 
if I may. As you recall, yesterday, while this Court was 
in session, your Honor entered an order that Mr. Wachtel 
would not be permitted to further participate in this case; 
and, as I understand, would not be permitted to remain in 
the Court room. Before any discussion or argument could 
be raised on that order, unfortunate circumstances caused 
the postponement or recess of the trial. I feel, therefore, 
that it i§ proper at this time to present views as to that 
order and the circumstances surrounding it. 

Your Honor, all through this trial, which I am sure has 
resulted in frayed nerves of all persons concerned, and 
short tempers—I know it has with me after a day and a 
half of presenting an affirmative case of the Plaintiff and 
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pened, it was purely an involuntary or unconscious re¬ 
action. I assume I may have done the same thing. I hon¬ 
estly don’t know. I frequently have a reaction to testimony 
and may show it in my motions. 

Yesterday, during a brief recess, Mr. Wachtel, over by 
the jury box, had a brief conversation with his client. Miss 
Burge, apparently sitting all the way across on the far side 
of the table, apparently tells Mr. McCann that certain 
statements were made. Now, I know that it is very difficult 
to hear in trying to have quiet conversations, even stand¬ 
ing close by. I doubt very much that although she was 
listening and has been trying to hear what was said, that 
she could have heard. I am certain that no such statement 
as she has made, or alleged to have been made, was made. 

Now, as far as I can see, all of this conduct has been with 
the complete and deliberate attempt to try to cause or force 
Mr. Wachtel to do something that would give a basis for 
such an order. Yesterday your Honor entered such an 
order; and, as I recall, had not finished discussing it at the 
time the trial was recessed. Whether that order stands 
or is removed, can have no effect at this time upon Mr. 

Wachtel’s presence or participation in the case, 
1221 because that is entirely impossible for other reasons. 

However, in view of what I am sure are the obvious 
circumstances that ultimately resulted in that order, I feel 
it proper to call your Honor’s attention to that, and leave 
to your discretion entirely the question as to whether that 
order should stand or not. 

Thank you. 

The Court: Well, Mr. Boss, of course, I don’t know, and 
can’t hear everything that goes on in this Court room. 
There isn’t much, however, that I miss. Now, of course, I 
don’t hear anything that happens in the Court room while 
I am in chambers. But this, I do know: That when I take 
a ten-minute recess, and yesterday certainly it w-asn’t 
longer than that, and I come back and one of the lawyers 
is accused of having, 10 minutes ago, called someone a 
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whore, that lawyer knows whether he did or not; and he 
knows that he shouldn’t have done it, if he did it. 

As soon as I heard the accusation, I asked Mr. Wachtel, 
‘‘What did you say?” Twice I asked him that; and neither 
time was his answer unequivocal. He has not yet said to 
me, “I did not call her a whore.” He said, “I feel sure 
that I didn’t call her a whore.” Now, it is a paradox of 
the English language that the use of the absolute word 
“sure” and the absolute word “certain” sometimes re¬ 
sults in an equivocation. If he had not done it, he 

1222 would have said, “I never called her any such 
thing.” 

Mr. Boss: I think he did say that, your Honor. 

The Court: He said, “I feel certain that I didn’t. I feel 
sure that I didn’t.” The point is, he knows whether he did 
or not. 

Mr. Boss: And I know whether he did or not; and Mrs. 
Wiseman knows. He said he didn’t. 

The Court: Were you there? 

Mr. Boss: No, sir; but I do know from discussion with 
her; and I know from Mr. Wachtel’s character that no such 
statement was made. 

The Court: He should have known. 

Mr. Boss: He specifically stated he was certain. 

The Court: This thing, standing alone, may or may not 
have motivated me to do what I did; but it doesn’t stand 
alone. You and I have heard many a witness on the wit¬ 
ness stand testify to what you and I are absolutely con¬ 
vinced—not in this case; I am talking about our experience 
generally—is just simply not true. But we don’t follow 
them out in the corridor and call them a liar. It is the kind 
of thing a lawyer just doesn’t do. Mr. Wachtel, when con¬ 
fronted with that accusation, and when I asked him what 
did he say, denied that he called Mr. Truax a liar. He 
said, “All I said to him w T as, ‘Why don’t you tell the truth 
when you are on the witness stand?’ ” Now, what 

1223 difference is there between that? It is the kind of 
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thing a lawyer doesn’t do. I didn’t even reprimand him 
then. I said, “Please don’t do that again. Let that not 
happen again.” That was the end of the matter. 

Since that time, I have noticed—yesterday I noticed 
Miss Burge doing it too—I have noticed Mr. Wachtel sit¬ 
ting there—whether it is involuntary or not, I don’t 
know—shaking his head or nodding his head while Mrs. 
Wiseman was testifying. Yesterday Miss Burge moved 
from the right side of Defendant’s counsel table over to the 
left, so she could see Mrs. Wiseman as she was testifying; 
and she had a smile on her face; a smile, I take it, of 
derision. But in any case, it is the kind of thing that 
should not happen. Now, it is worse in the case of a lawyer, 
as you know, than it is in the case of a layman. You can 
just assume that a layman just doesn’t know better. A 
lawyer does. He has got to know better. 

Now, true, you don’t get it in a book in law school; and 
we don’t have a rule that says to lawyers, “You don’t 
shake your head or nod your head while a witness is on the 
stand.” It is the kind of thing you know. 

Now, I regret exceedingly what happened yesterday. I 
think I am just as sorry about it as anybody in this Court 
room, and perhaps more so; because it is the kind of thing 
that I have never done. I have never had occasion to do it. 

But to withdraw my order now would be to admit 
1224 that I was in error. I cannot. I cannot make that 
admission because I think I was justified in it then 
and now. I gave it much thought last night; and I regret 
to say that I cannot comply with your request. 

Mr. Boss: There are two matters I would like to com¬ 
ment on in your statement. You said that Mr. Wachtel did 
not unequivocably deny this accusation; and I intentionally 
use the word “accusation” because all of these statements 
are always presented second hand. “I was listening; I 
heard or saw this.” 

I think you said he used the term “I am certain that I 
did not say it.” Frankly, at that moment, with the shock 
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of hearing that accusation, which is obviously untrue, I 
doubt that there was thought, what words shall I use to 
deny it. It was an immediate reply. And, to say that 
because he used this word, it is not a denial, or that word, 
it is not a denial, to me, I think, is somewhat an inaccurate 
analysis of the reaction when, for the first time, this 
accusation is heard. 

Now, further, your Honor, you refer to this conversation 
outside of the Court room with Mr. Truax, which was re¬ 
ported by Mr. McCann, again second hand. As I told your 
Honor in chambers yesterday, when Mr. Truax and Mr. 
Wachtel met at the Board meeting, neither could remember 
who started that conversation. Now, again, your Honor 
is acting on, advisedly I say, accusations presented to you, 
and presented, I am convinced, in a way to create 
1225 just such an impression to your Honor. 

The Court: No, Mr. Boss. I acted upon the com¬ 
bination of the accusation and the response to the accusa¬ 
tion in each case. The episode of yesterday and the Truax 
episode. Mr. Wachtel’s response in neither case satisfied 
me at all that he had not done exactly what he was accused 
of doing. I don’t pass judgment of any kind on ex-parte 
accusations; and I don’t decide cases, even in my own 
mind, until I have heard all of the evidence, but there was 
a virtual plea of guilty by Mr. Wachtel to each one of these 
accusations. 

That, as I say, added to the fact that I have seen him, 
and others have, who have no interest in this case at all, 
nodding his head, or shaking his head from time to time, at 
the counsel table—it is just unlawyer-like conduct. I am 
sorry it had to result as it did; but I cannot recall my 
mandate. 

Mr. Boss: I would like for the record to show that I think 
your Honor’s interpretation of the responses that you 
mentioned is entirely erroneous. That is, obviously, an 
interpretation that someone has to make on what is said: 

• #*••••••* 
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1230 By Mr. McCann: 

Q. Did you say to her that you were going to see 
to it that Gene didn’t get any of the money back so as to 
spend on that other woman? A. I don’t recall making such 
a statement as that. 

Q. Did you say anything to her about a divorce? A. I 
don’t recall if we talked about a divorce or not. 

Q. Do you recall talking about a divorce when 

1231 Gene happened to be in the house? A. No, I don’t 
recall any conversations specifically about a divorce. 

It is possible; but I just don’t recall it. 

Q. Did you tell her that you were going to take Gene 
back? A. No, I couldn’t have told her that for I had no 
intention of doing such a thing. 

Q. Did you tell her that Gene was going to lose his job? 
A. I wouldn’t have such information as that, Mr. McCann. 
Q. That isn’t the question. Did you tell her that? A. No. 

1232 A. I testified to that, I believe. 

Q. Isn’t it a fact that in your deposition, when you 
were asked for what consideration you replied, “I think I 
got about $200 for it.” 

Mr. McCann: Page 22, sir. 

The Witness: That may be true that I said that; and I 
can’t tell you exactly what I got for the property; but I 
would like to enumerate to you the amounts that I can and 
we will certainly not have any disagreement about it. 

1236 Q. How much did you get for those? A. I got 
$25, I believe, for that whole lot; sold it all to one 
person. 

Q. That is somewhat in excess of $350.00. Now, do you 
think of anything else you sold? A. No, I don’t think of 
anything else. 

• ••••••••* 
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1237 Q. Now, between January and August, the first, 
your husband paid you $800; did he not? A. $800.00. 

The Court: You mean $100 a month?. 

Mr. McCann: That’s right, $100 a month. 

The Witness: Well, let’s see, he gave me a check 

1238 for $200 in March; I think $700, sir. 

By Mr. McCann: 

Q. He had given you $200 in January; didn’t he? A. 
No, sir; that was not any part of this settlement. I thought 
the question was regarding the settlement. 

The Court: There isn’t any doubt about it being $800? 
You say you think it is $700? 

Mr. Boss: Seven hundred paid under the agreement at 
$100 a month. 

• ••••*•••• 

1240 Q. And after you redeemed the Clara Upton stock, 
by borrowing $5000 from your mother, you then sold 
the Clara Upton 100 shares of it for $56.50, netting $650 
on it; did you not? A. That is a record in this Court. 

• ••••••••• 

1242 Q. * # # 

Then I believe that you have mentioned in your 

1243 direct testimony that you received a dividend on air¬ 
craft stock of $200 during that year? A. That is 

correct. 

Q. And that you received $540 on the first trust? A. I 
don’t recall testifying that exact amount. That may or 
may not be correct. I just don’t recall saying $540. 

Q. You got $45 a month for the 12 months; did you not? 
A. Yes, sir. 

• ••••••••• 

Q. I understand. Now, isn’t it a fact that your position 
was terminated on the 26th of September? A. That is right. 


Q. How much leave did you have coming? A. I don’t 
remember exactly. 

Q. Thirty days or sixty days? When did your salary 
stop? A. I can’t tell you exactly at this time for I don’t 
remember. 

Q. Didn’t you usually carry thirty days? A. Usually, 
I did. 

Q. Did you have more than that this time? A. I couldn’t 
tell. I have said, I don’t remember. 

Q. Didn’t that carry approximately through November? 

A. I will have to be frank with you and say that I 

1244 do not remember when I received my last check. 

That is possible. 

Q. During the year of 1952, is it not a fact that your in¬ 
come, your average monthly income from all sources 
amounted to better than $6000? A. I would have to figure 
that up before I could answer your question. I haven’t 
made any estimation of it. 

Q. Now, I believe you have testified that Mr. Wiseman 
left town on January 1,1952. A. That is my recollection. 

Q. And that on that date, you took possession of the 
automobile and refused to let him have it on his return 
from Atlanta until after the agreement of March 10 was 
signed. A. I don’t recall such statements as that. That is 
substantially— 

Q. Is it true or not true ? A. That is substantially true; 
but your phraseology of it is a little different. 

Q. He didn’t get it, according to the testimony until after 
the agreement was signed, wdien the keys were turned over 
to him; is that correct? A. I didn’t want to agree with 
your phraseology. 

Q. Don’t bother about my phraseology. A. It is trouble¬ 
some to me, the way you put things. 

Q. Did he get the automobile until after the agree- 

1245 ment was signed? A. No, he didn’t. 

Q. It belonged to both of you; didn’t it? A. He had 
title of it. It was bought from joint funds. 
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Q. Why did you refuse to let him have it? A. I needed it. 

Q. You needed it? A. Yes, sir. 

Q. And you used it all the time? A. What do you mean 
by all the time? 

Q. Did you use the automobile while he was in town after 
his return to the City? A. I certainly did. 

Q. You used it while he was gone? A. I did. You see I 
was not in walking distance of a grocery store or of any 
kind of business. We were in a strictly residential neigh¬ 
borhood. I had no way to take laundry, dry cleaning, to 
pick up groceries or anything, without the use of this car. 

1246 By Mr. McCann: 

Q. Didn’t you testify the day before yesterday 
that after conference with Mr. Wachtel, you communicated 
with your mother and had the bonds sent up from 
Tennessee? A. No. I would like to tell you how that come 
about. 

Q. I just asked you if you so testified? A. I called her 
after that, but not on his advice. 

Q. You had discussed that with Mr. Wachtel? A. I dis¬ 
cussed it with Mr. Wachtel, but it was not on his advice. 

1249 Mr. Boss: Your Honor, I think the question is 
whether she had gotten the bonds from her mother 
as a result of Mr. Wachtel’s advice. 

The Court: Perhaps it was; and she said, no. Then you 
were asked, did you get the bonds from your mother after 
consultation with Mr. Wachtel? Now, that would mean 
consultation with him concerning the bonds that you were 
going to get. 

The Witness: That is the implication, but simply because 
I had done something after I talked to Mr. Wachtel does 
not mean that he advised it. 

The Court: That is all we are trying to find out. 

The Witness: Well, he did not advise this. 

• ••••••••• 
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1250 By Mr. McCann: 

Q. I am asking you, before you sent to your 
mother for the E bonds, if you bad talked that over with 
Mr. Wachtel? A. No. 

Q. Did not Mr. Wachtel testify that you had consulted 
with him about the E bonds that were down in Tennessee, 
and after that consultation you sent to your mother for 
those E bonds? A. I don’t recall that he gave such testi¬ 
mony as that; and I don’t think he would be in position to 
know just when I told her to send them to me. 

Q. Didn’t he also testify here that he discussed with you 
how you were going to raise the $5000, and how you could 
get the $5000 from your mother to take up the stocks in the 
American Security Company? 

1251 Mr. Boss: Your Honor, I am not clear on these 
questions. He is asking what Mr. Wachtel testified 

to or is he asking what happened? 

The Court: Well, he is asking if she remembers Mr. 
Wachtel’s testimony. Obviously, in order to ask her 
whether it wasn’t so. Try it again. 

Mr. McCann: Read it to her, please. 

(Whereupon, the pending question was read by the 
reporter.) 

The Witness: I believe there may have been some dis¬ 
cussion about it. I don’t know exactly what was said, but 
he did not advise me along this line. He did not advise me 
to do it or not to do it. 

By Mr. McCann: 

Q. You did get the bonds from Tennessee, the E bonds? 
A. That is right. 

Q. You did get the $5000 from your mother? A. That is 
right. I had both when Mr. Wiseman left town on the 
first of January. 

Q. You had them here on the first of January? A. I had 
them here when he left town on the 1st of January. 

Q. Did Mr. Wachtel have them? A. He did not. 
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Q. Did you have the $5000 at the time your hns- 

1252 band left town? A. Yes, I did. 

Q. Did you have the E bonds at your house at that 
time? A. No, I didn’t. 

Q. Where did you have the E bonds ? A. I had them at a 
friend’s house. They were not in the possession of my 
attorney, either. 

• ••••••••• 

1253 Mr. McCann: There is one relevance I would like 
to call attention to. She says two bonds were miss¬ 
ing from the Brewster bank. Now, then, if two bonds were 
missing from the Brewster bank, were they missing wdien 
they w’ent to the friend’s house, or after they went to the 
friend’s house? I would like to know who has had 
custody. 

The Court: You can ask her that. Were they missing 
before you took the bonds to your friend’s house? 

The Witness: I received the bonds on Saturday before 
the first of January. What day in December would that 
be? They were brought out to me on Saturday afternoon, 
on the Saturday before the first of January. They were 
sealed and come through the mail. I didn’t even 

1254 open them. I gave them to my friend, who kept them 
for me until the 2nd day of January, and she did 

not open them. And I met her and she gave them to me; 
and I had the ledger book that has been identified here; 
and we broke the seal together, as it come through the 
mail, and checked the bonds; and it was at that time that 
I found the two $100 bonds missing, that were not in the 
package that I had serial numbers for. 

By Mr. McCann: 

Q. Now, do you recall being in Tennessee with your hus¬ 
band in 1951, when Rosalie’s husband died? A. Yes, I was 
there. 

Q. Do you recall the fact that your husband, with your 
knowledge, went to the bank and secured a bond with which 
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to provide money for a funeral wreath and other things? 
A. There isn’t a word of trnth in that. He secured two 
bonds, apparently, but without my knowledge; and we did 
not buy a funeral wreath with it. 

• ••••••••• 

1256 Q. Do you recall making the statement in your 
testimony two or three days ago that, ‘‘to the best 

of my recollection, I never deposited any of my money in 
the joint bank account”? A. I think I made that statement. 

Q. Do you recall saying, “My money was always used 
for our expenses and my husband and I both used that to 
pay our running expenses.”? A. As far as it went. Yes, 
I said that. Now, I don’t recall any exception; but I will 
not tell you that that was not true, that there may have 
been an exception. That was our customary way of 
doing it. 

Q. Didn’t you so testify on three different occasions in 
your deposition, that you always cashed your check for 
living expenses, and your husband’s check was deposited 
in the bank? 

The Court: That is just what she said here. 

Mr. McCann: I am just trying to reaffirm the fact that 
four times she said that. 

The Court: But she is still saying it. I don’t see what 
the point is. 

By Mr. McCann: 

Q. In your affidavit to this Court in opposition to your 
husband’s motion for an injunction, I am reading: 

“From the day we were married until we separated, I 
was gainfully employed and all my salary and other earn¬ 
ings were deposited in our joint bank account.” 

1257 Explain that to the Court. A. The meaning of 
that—I put it very poorly, I am afraid. It may be 

possible that you are honestly misled in this matter. But 
the meaning of that, sir, is not literal, so much that I went 
down with it. It was my way of expressing—poor as it 
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was at that time—that we had a common pocketbook. I 
am sorry, it may have honestly misled you. There has 
been no question about us having a common way of han¬ 
dling our funds. 

• ••#•••••* 

Q. Was it possible for your husband to go to the safety 
deposit box in Brewster, Tennessee, and get anything with¬ 
out the presence of your mother or your brother? 
1258 A. It was possible and happened that he went with 
my brother to the bank on the way to my brother’s 
work. My brother is well known in the bank there; and 
he asked for the safety deposit box; gave it to my husband; 
and went along his way. He did not stay for the opening 
of it or anything like that. Mr. Wiseman was a trusted 
member of the family, sir, before this time. 

Q. Was it necessary for you to bring the bonds back to 
Washington in order to have them safe when the bonds 
were in the custody of your mother and your brother in 
Tennessee? A. Well, in view of the fact that my husband 
stopped there in January and asked if I had taken the 
bonds, it seemed to have been a very good move on my part. 

Q. How many times did you see your husband between 
March 10 and September 8, 1952? 

1262 Q. How many times would you say that was? A. 
Did you put it down, Mr. Boss? 

Q. Fifteen or twenty? 

The Court: Yes. 

By Mr. McCann: 

Q. Now, did you testify in your deposition under exami¬ 
nation by Mr. Wachtel on September 8, 1952: 

“Since March 10, 1952, Mrs. Wiseman, approximately 
how many times have you seen your husband? 

“Answer: Let’s see. Since March 10. Well, he was in 
the house while his sister was there at least a half dozen 
times or more. 
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‘ ‘ Question: At any of these meetings or conferences, did 
your husband ask you to take him back? 

“Answer: No.” 

Now, I want to ask you if, at any of these conferences, 
your husband ever asked you to take him back? A. 

1263 You must remember this 15 or 20 times was not 
always— 

Q. I am not asking you that. I am asking you if ever, at 
any of these conferences, your husband asked you to take 
him back? A. Accept him as my husband and we would 
live as husband and wife? 

Q. I asked you the same way Mr. Wachtel asked you 
there. At any of these conferences, did your husband ever 
ask you to take him back? A. Not in those words, no. 

Q. Now, in your affidavit which you made to this Court 
in opposition to the injunction which he requested, you 
say: 

“From March 10, 1952, until I commenced divorce pro¬ 
ceedings, my husband paid the insurance premiums and 
made the payments provided in the agreement . . . called 
me on the phone, had meetings with me; and wrote letters 
to me and his mother suggesting a reconciliation.” A. To 
his mother, suggesting a reconciliation, not to me. 

Q. “Had meetings with me and wrote letters to me and 
his mother suggesting a reconciliation.” A. He wrote let¬ 
ters to me; and he wrote letters to his mother suggesting 
a reconciliation, not to me. 

Q. I am asking now which is true? 

The Court: You mean to say that he did not, in any 
letter to you, seek a reconciliation? 

1264 The Witness: After March 10? Well, he wrote 
me some kind of a note—oh, I forgot the time that 

I saw the car parked down on the Mall. 

Mr. McCann: That isn’t answering the question. 

The Witness: But wait a minute. This is one of those 
things you are asking about. 
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Mr. McCann: May it please the Court, can’t she confine 
herself to answering the questions we ask her, without 
going off on another thought? 

The Court: I assume that is w’hat she is going to answer. 
She is trying to think, apparently, whether he did or not. 

The Witness: Yes. I had a note from him. 

The fact of the business, I saw’ him come to the apart¬ 
ment house; and he w*as, apparently, going to put it in my 
mail box. That was on a Friday afternoon after I had 
observed his car parked on the Mall, near the Department 
of Agriculture, packed w’ith luggage and hanging clothes. 
One of the pieces of luggage in there said, “B.B.” on it. 
Miss Burge and another woman came out from the Depart¬ 
ment of Agriculture and entered this car. They drove 
very close to me while I was standing on the Mall there, 
and I waved at them and vrished them a happy week end. 
I went on home and I had been home about thirty minutes, 
w’hen I was sitting in the manager’s apartment and 
observed Mr. Wiseman coming up the w’alk. I went 
1265 out of the manager’s apartment and asked him what 
he was looking for; and he had a note. I believe it 
has been introduced in evidence. It was “I wasn’t leaving 
towm when I sawr you. They just called me and I met them 
and I want you to believe all of this stuff is a lie.” I don’t 
know’ just exactly. It has been entered in evidence. Would 
you suggest that to be one of the reconciliations? 
*••*•••••* 

By Mr. McCann: 

Q. Now’, Mrs. Wiseman, you testified that you wrote to 
your husband w’hile he w r as in Atlanta, Georgia— A. I 
don’t recall testifying to that effect. 

Q. Well, did you? A. Yes. 

Q. Did you advise your husband in your letter to 
Atlanta, Georgia, that you had taken possession of the 
family assets? A. I don’t recall so advising him in that 
letter. May we have the letter? 
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1266 Q. I am asking you, did you advise him? A. I 
don’t recall that I did. 

Q. Did you advise him that you had turned over the 
assets to a law firm to hold in safe keeping? A. Well, to 
save time, let me say that I don’t think I advised him of 
any of the legal aspects of the case. 

Q. All right. And it is true that before you wrote to 
him, you had turned over the assets to the law firm; is that 
not true? A. Well, at least partially. 

Q. Did you advise him anything about the E bonds or the 
bank stock when you wrote to him? A. I believe my answer 
was that I wasn’t discussing any of the property or the 
legal aspects of it. It was purely on a personal appeal 
basis; make up your mind whether you want to live with 
me or Betty Burge. 

Q. Then why in your affidavit to this Court in resisting 
the application for an injunction, did you say: 

“In January, 1952, I took possession of our assets and 
had my husband advised in writing regarding the steps 
I had taken.”? 

A. That is the letter Mr. Wachtel wrote, Mr. McCann. 

Q. You are familiar with that letter. It has no reference 
at all to any of the family assets. A. I didn’t dictate the 
letter. 

1267 Mr. Boss: I object to this. She said in the affi¬ 
davit, “I advised him of the steps,” and she is re¬ 
ferring to the letter that is in evidence. It doesn’t mean 
she had to advise him of every detail. 

The Court: Yes, I agree with that. 

Mr. McCann: May it please the Court, I wish the Court 
to examine the affidavit, the language of the affidavit, and 
the semi-colon at the end of that, to show the relevance of 
my question. 

The Court: You had better refer to your copy of it. 

Mr. Boss: What page is that? 

The Court: Page 3. 

Mr. McCann: The first paragraph. I just want you to 
notice— 
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The Court: Paragraph numbered 6, Mr. Boss. 

Mr. Boss: Yes, sir. 

The Court: “In January, 1952, I took possession of our 
assets, and had my husband advised in writing regarding 
the steps I had taken; that I would no longer permit him 
to live with me and that he obtain counsel to represent 
him.” 

Mr. McCann: I think the fair implication of that state¬ 
ment to the Court was that she had her husband advised of 
the fact that she had taken possession of the assets. 

Mr. Boss: Your Honor, I think that is entirely an im¬ 
proper inference. It is a statement that “I had him ad¬ 
vised’ ’ referring to the letter that was written to 

1268 him in January. It advised about this so-called 
locking out of the house. To say that that means 

that every specific incident is advised, I think, is an en¬ 
tirely wrong misconception. 

The Court: Do you remember whether you told Mr. 
Wachtel to tell Mr. Wiseman that you had taken the assets? 

The Witness: Well, Mr. Wachtel told me that I would 
have to make up my mind along the line of taking any 
action; that it was purely a personal matter with me; but 
if I did decide to bar him from the house, change the locks 
on the door, that he must be notified; that that was the 
proper thing to do. 

And I told him, “You and Mr. Boss are retained in this 
case. Now, do whatever you are supposed to do about 
that.” 

The Court: All right. 

• ••••••••• 

1269 Q. Now, you testified, I believe, that the first time 
you employed detectives was on July 13, 1952; is 

that correct? A. I don’t remember that I testified it was 
the first time. My testimony was to the effect that was 
when I hired Mr. Bonner. 

Q. Now, when did you employ detectives prior to that 
time? A. When did I? 
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Q. Yes. A. I had some arrangement with another firm 
of detectives sometime in December, 1951. 

Q. What firm of detectives was it that you employed 
then? 

Mr. Boss: I don’t think that is relevant, your Honor, 
December of ’51. 

The Court: I don’t see. 

Mr. McCann: May it please the Court, we have main¬ 
tained that this program went on there from the time she 
began to take possession of these assets. Now, she testi¬ 
fied in her deposition that the first time she employed 
detectives— 

The Court: I see the relevance of it. I overrule the ob¬ 
jection. What was the firm, if you remember, of detectives? 

The Witness: I can’t remember. I can’t remember the 
name. 

By Mr. McCann: 

Q. How long were they in your employ? A. Just 
1270 a very few days. 

Q. WTiat did they charge you? A. I believe I paid 
them $100.00. I am not positive. 

Q. Did they make a report to you ? A. No written report. 

Q. How did you pay them this $100.00? A. I paid them 
in cash. 


1271 Q. Did you give his report to Mr. Wachtel at the 
time that you first consulted him? A. No, I didn’t 
even mention it to Mr. Wachtel at all. He knew nothing 
of it. 

Q. Were you not asked, at page 158 of the record, on 
September 8, 1952: 

“When did you first employ detectives to follow your 
husband? 

“Answer: The 13th of July.” 

A. Is that in the record? 

Q. I am reading from the transcript. 





Mr. Boss: What page is that? 

Mr. McCann: Page 158. 

By Mr. McCann: 

Q. Did you so testify? A. If that is in the record, I did. 
And if I so testified, I was in error. But there wasn’t a 
thing came of that at all. The fact of the business, I don’t 
know that these detectives ever seen my husband. 
1272 I have reason to doubt that they ever seen him in 
the first place, ever identified him, ever knew who 
he was or anything. I got completely swindled in that. 

Q. Now, when did you first plan to secure a divorce from 
your husband? 

Mr. Boss: I object to the form of that question, what he 
means by “plan to secure”. 

The Court: I think that is a fair question. 

The Witness: You mean the date of the month or week? 
The Court: Approximately? 

The Witness: I don’t know. It is a matter that sort of 
grew in my mind as I realized his conduct. It grew very 
slowly and I don’t know when it started. 

• •#*••#••• 

1275 Q. Do you recall the name of that detective that 
you hired in December? A. I told you I couldn’t 

think of the name. 

Q. Can you get the name by referring to the telephone 
directory? A. If I could think— 

The Court: Do you know it? 

1276 Mr. Boss: Sir? 

The Court: Do you know the name? 

Mr. Boss: I am not sure I heard about it. 

The Court: Do you think you know the name of the de¬ 
tective? 

Mr. Boss: I think I do. 

The Court: Suggest it to her. 

Mr. Boss: I think it was Bradford. Is that correct? 
The Witness: Yes, I believe it was Bradford. 


273 


1277 Q. Did you talk at that time to Mr. Schooley with 
respect to your husband’s Masonic standing? A. 

Yes, sir. 

Q. Did you complain about your husband not being a 
good Mason? A. Not in those words, no, sir. 

1278 While I sat at his desk—I told him that I had 
talked to a man in the Lodge that he and his wife had 

visited us. 

Q. What was that man’s name? A. Mr. McQuistion. 

Q. You had talked to him before that? A. That is right, 
sir. I began talking to him in the fall, in November and 
December. 

Q. You talked to him through July, did you not? A. I 
don’t think so. 

1279 Mr. Boss: Which July? 

Mr. McCann: 1952. 

The Witness: I don’t think so. I don’t know why you 
want to digress. You are digressing. 

1280 Now, I will ask you whether or not you were 
familiar with the provisions of paragraphs 7,8, and 9 

of your separation agreement, and whether you knew that 
under that agreement of March 10, you were free to go and 
come without interference by Mr. Wiseman; whether he 
was free to go and come without interference by you? A. 
WTiat do you mean by interference, Mr. McCann? 

Mr. McCann: May it please the Court, I think she can 
answer that question. 

Mr. Boss: He is asking for a legal interpretation 

1281 of the agreement, your Honor. 

The Court: Well, what did you understand that 
language to mean at the time you and your husband signed 
the agreement? Put it that way. 

The Witness: Well, I understood it to mean that I would 
not annoy him at his work; that I would not oppress him 
in his normal daily, day-to-day conventional living. 

• •••••*••* 
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Q. I am going to ask you the question whether you stated 
this in the letter and give you an opportunity to examine 
whether there is anv doubt in vour mind about it: 

w w 

“I haven’t taken any steps to inquire anything 

1282 about this as now, according to our agreement, Gene 
has the privilege to do anything he chooses, as 

though he was unmarried; and I have exactly the same 
privileges. Gene did call up where she worked and told 
some of the top ones that he had a right to go "with her if 
he wanted to. As far as I am concerned, I have agreed, 
and I don’t aim to inquire into his business; and I don’t 
aim for him to inquire into mine.” 

Did you so write? A. Mr. McCann, I am a little naive, 
but I was not aware that in giving my husband of privilege 
of a single man was the privilege that he took. I guess 
I am a little naive. 

Mr. McCann: May it please the Court, I would like to 
have an answer to the question. 

The Court: The question is, did you write that? 

The Witness: Yes, I wrote that, sir. 

1283 Q. How long have you been under the care of Dr. 
Parker? A. Since 1946, I believe. That is when I 

first met her. 

Q. Didn’t you go to Dr. Parker in 1946 with the very 
same ailments that you now have? A. I couldn’t answer 
a medical question like that. 

• ##•••*••• 

Q. Isn’t it a fact that in 1950, you were working for the 
Forestry Service Department? A. You mean U. S. De¬ 
partment of Forest Service? 

Q. Yes. A. Let’s see. A part of that year, I was, yes. 

1284 Q. Isn’t it a fact at that time that you got into a 
dispute when the service asked you to move your 

working quarters from Washington to Alexandria? 

Mr. Boss: I still object as to the relevance. 
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The Court: I can’t see it either; but on counsel’s assur¬ 
ance that he will connect it up, I will let him ask the ques¬ 
tion. 

The Witness: It is a fact that I refused to be transferred 
from the Departmental service to the field service; that is 
a fact. 

By Mr. McCann: 

Q. Isn’t it a fact that you went to Dr. Parker at that 
time and secured a health certificate that you couldn’t af¬ 
ford to take the trip from 4625 Fifth Street over to Alex¬ 
andria to work? 

Mr. Boss: I still don’t see the relevance of this, 

1285 your Honor. 

The Court: I do now. 

The Witness: There is, or was, such an action taken as 
that. It is not exactly as you are phrasing it, but I will let 
it go. 

By Mr. McCann: 

Q. Did you secure a certificate from Dr. Parker? A. 
Not a certificate, sir. 

Q. What did you secure from Dr. Parker? A. It was 
a letter. 

• ••••••••• 

Q. As a matter of fact, you took sick leave then and 
sought another job; did you not? A. I took some sick 
leave and I did transfer; but I don’t know that you can— 
Q. Did you go to Civil Service and make application for 
the transfer? A. I wouldn’t have had to ask Civil Service. 

Q. No; you went out and looked for another position 
and got it; did you not ? A. That is right. 

• ••••*•••• 

1286 Q. Now, then, what was the next job you had? A. 
Technical Intelligence in U. S. Army Corps Ord¬ 
nance. 

• • •••*•••* 
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1287 Q. How long were you there? A. I was there 

from October until May. 

Q. Did you have any trouble there? 

Mr. Boss: I object again, your Honor. 

The Court: I overrule the objection. 

The Witness: Now, define “trouble’’ for me. 

128S Mr. McCann: May it please the Court— 

By Mr. McCann: 

Q. Did you have any difficulty with your supervising 
officers at that place? A. Now, what kind of difficulty? 

The Court: Well, any kind? Any kind. 

The Witness: Well the whole thing is that I didn’t like 
the place well enough to stay; and it was in the Pentagon 
and it cost extra money to go there. I got an opportunity 
to get a two-grade promotion. Do I need to have diffi¬ 
culties under those circumstances? 

The Court: You don’t have to argue with me. The ques¬ 
tion is, did you have? 

By Mr. McCann: 

Q. Did you have any difficulties? A. Nothing except that I 
didn’t particularly care for the Defense Department, or at 
least that part that I saw of it. I got a two-grade promotion 
and I took it. 

Q. You mean you left there? A. Sure. 

• ••*•#•••• 

1289 The Court: Where did you go from there? 

The Witness: National Production Authority at a 
two-grade promotion. The man interceded for me, so I 
wouldn’t have a break in service. 

By Mr. McCann: 

Q. Who was your supervisor there? 

The Court: Where? 

The Witness: Lieutenant Colonel Fiske was the super¬ 
visor there, sir. 
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By Mr. McCann: 

Q. Your immediate supervisor? A. He was the immedi¬ 
ate supervisor. 

Q. You didn’t have the problem there that you tried to 
change the procedures in that office? A. Fantastic. 

Mr. Boss: I object. I can’t see any relevance. 

The Court: I sustain the objection to that. He 

1290 is entitled to show she went from job to job; but the 
fact that she didn’t like somebody or didn’t get 

along is not relevant. She did get another job. 

Mr. McCann: May it please the Court, I am not ques¬ 
tioning that. I am just trying to show the picture here 
that when she wanted another job, she went out and got it. 
The Court: Bight. 

By Mr. McCann: 

Q. Where did you go next? 

The Court: She just answered that. 

The Witness: National Production Authority. 

By Mr. McCann: 

Q. How long did you work there? A. Until I got a re¬ 
duction in force notice. 

Q. That was the last job that you had? A. That is the 
last job I have had. 

Q. Now, have you been to any agency anywhere to se¬ 
cure a position since that time, other than to go to Civil 
Service and leave your name? A. Yes, sir. I haven’t even 
been able to leave a 57. They told me in the position that 
the Government is in now, you are just wasting your time 
to file your 57’s. 

• •••*••••• 

1291 The Witness: What they are saying now is, we 
will take it, w'e have no objection to taking it, but 

in the paper every day, and there has been for a long time, 
even yesterday, 2000 jobs in OPS—and I have only worked 
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in the Government eight years. I have no college training; 
and I am lucky to have ever gotten a seven in the first place. 

Mr. Boss: I think your Honor might take judicial notice 
of the publicity on reduction in force in the temporary 
agencies right in this period. 

The Court: Yes. 

The Witness: They won’t take your application now. 
They will take it but they say you can’t do a thing in the 
world about it. You are wasting it. 

The Court: Have you made any effort to get employ¬ 
ment in private industry? 

The Witness: No, I haven’t. 

By Mr. McCann: 

Q. Now, are you taking a full freshman course at George 
Washington? A. Fifteen credit hours. 

Q. Fifteen? A. Fifteen credit hours. 

1292 Q. What time did you enroll there? A. On the 
26th day of September, the very day that it was— 
that the reduction in force was in effect. I had held out hop¬ 
ing that I might be placed at least temporarily in some other 
place in the agency; and that is why I waited until the 
afternoon of the day of my last day in service. 

Q. Now, I direct your attention to a letter of July 22, 
1952, written to, “Dear Folks”: 

“There are going to be over 800 in NPA going to be laid 
off in the next two months. No one knows who will go and 
who will stay yet. But this time I am going to just set back 
and not worry.” 

• ••••••••• 

Mr. McCann: I will finish the sentence and it won’t 
take but a moment: 

“If I get laid off, I will wait until then to worry.” 

By Mr. McCann: 

Q. Now, that indicated, did it not, that your policy now 
was not to worry about having a job? A. It indi- 
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1293 cates that I have never been able to accomplish any¬ 
thing by worrying, shall we say. 

Q. That you were not going to anticipate the possible lay¬ 
off and try to have another position that you could go to? 
A. We were all told in the Agency: 1 ‘Now, we don’t know 
who we can keep. We will shift some personnel.” We 
were all told that had permanent status that it was pos¬ 
sible that they could place us on another job and shift us 
around and around and the thing might start up again; 
and, actually, that is why I did not go out before that. Be¬ 
cause OPS turned out a herd of people and everybody else 
was turning them out. People with college degrees couldn’t 
even get anything better than a Grade 3, and a woman of 
my age, it is very definitely against her to try to get a Gov¬ 
ernment job. 


1294 Q. On February 27, 1952, did you write to his 
mother: 

“I have alwavs said Gene was basicallv honest and he 
has been good to me except over this woman and especially 
the last—when I took action against her. He seemed to 
love me and be proud of his home and he certainly has 
worked hard and tried to better himself in every way. And 
everyone likes him that knows him. He is pleasant 

1295 and good to people he can help.” A. Is that con¬ 
tradictory to anything I said? 

Mr. Boss: I would like to point out that is stated in the 
past tense and also this passage has been read before. 

The Court: I understand that. She said that is what 
she thought. 

The Witness: I did think that. I certainly did. He 
had to prove it wasn’t true to me before I changed my 
mind. 


Q. Now, in connection with Paragraph 7 in which it was 
agreed that you should both go your own ways, did you 
make it your business, after the March 10 agreement, to 
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keep a constant check on your husband? A. For how long? 

Q. Until after August 3rd? A. I think that I could say 
that I kept a check on him from the 13th of July until 
the 3rd of August. 

' Q. Did you keep any check on him from March 10? A. 
No. 


• ••••••••* 

1296 Q. You stated in this letter, it didn’t take you 
two days to find out where he lived and it ought 

not to have taken him long to find out where you were liv¬ 
ing, didn’t you, by using the same methods? A. Did I say 
by using the same methods ? I found I have been mistaken 
about so many things concerning this man. 

Q. On June 8, 1952, did you say: 

“I moved on Saturday after Rosalie left on Thursday 
night.” A. I see it in writing; and I did that thing. 

Q. “As far as Gene not knowing where I lived, he could 
find that out easily if he was interested.” A. 0. K. Period. 

Q. Period. “I found where he lived in two days after 
he moved in; and I figure he has got as many ways to do 
things as I have.” A. That is exactly what I was saying. 
I was mistaken when I thought he lived at another place. 
Mr. Boss: May I have the date of that? 

Mr. McCann: June 8, 1952. 

The Witness: That begins to show you how mistaken I 
was in a lot of things, Mr. McCann. 

1297 Mr. McCann: I just asked you a question of what 
you said there. 

The Witness: Well, that is what I said. 

• •••••#••• 

1304 Q. Did you, at your conference on November 22, 
tell Gene that you intended to use your influence 
and to vote the stock -which you owned and controlled to 
replace him and as many other members of the Board of 
Directors as possible? 

• #***•**•# 
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The Witness: Well, in the course of this discussion, I 
pointed out that I was on the minority, so-called minority 
side of this proxy fight; and I told him that I was aware, 
or it was my opinion, that only one director was in the 
minority position; and I was also well aware of the fact 
that it wasn’t him. Now, in pointing out that I was sup¬ 
porting the minority side, it is inherent in that, if he was 
supporting the minority side, it is inherent in that, if he 
was on the other side, that it was against him; and he is 
the only person in the world that can decide which side 
he wants to take. I merely wanted to show him, or to 
tell him, or to inform him, that I was on the minority 

1305 side; and he was at liberty to make up his mind 
on either side he wanted to be on. And I would 

also like to make it a matter of record that not one single 
vote of the stock I held was voted for myself; and that 
is a written record. 

• ••••••••• 

Q. Did you say to him that you would vote against 

1306 him as a director unless he withdrew the charges of 
fraud and duress against you? A. I did not. 

• ••••••••• 

1307 Q. Now, in reading from your affidavit in opposi¬ 
tion to his motion for injunction, “I suggested that 

he withdraw as a candidate and avoid embarrassment to 
both of us; and he asked me to do the same thing. I told 
him that even if I wasn’t concerned over the operation of 
the bank, in which I had such a substantial investment, that 
I wouldn’t support him for election because of the way he 
had treated and talked about me, the horrible and false 
charges he had made in this action, and the great expense he 
was causing me.” 

Is that your affidavit? A. That is my answer to him on 
the point that he suggested I join the majority. He said, 
4 ‘You can’t win. There is no use for you to be noble. Just 
come on over. Get on the band wagon. ’ ’ 

Q. That is not answering my question. I said, was that 
your answer? 
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The Court: Obviously, it was her answer. You 

1308 were reading from the affidavit. 

• ••••••••• 

Q. Did you, or did you not, say to Gene, 4 ‘I intend to 
use my influence and vote the stock which I own and con¬ 
trol to replace you and as many other members of the 
present Board of Directors as possible”? 

Mr. Boss: Your Honor, this is all on the same subject 
which- 

The Court: I will let her answer that. 

The Witness: The implication of the conversation was 
certainly that if he wasn’t on the side I was on, he was 
against me. Now, when I made this affidavit, in writing 
this affidavit, rather than to make it by implication, I said 
so-and-so, and all of that. I knew no better way to phrase 
it than that. There is no question if we weren’t for each 
other, we were against each other. 

By Mr. McCann: 

Q. Did you tell him at this meeting that if he wanted 
any peace of mind, he would have to withdraw his charges 
of fraud and duress against you? A. Of course, I didn’t 
tell him any such thing. 

1309 Q. Did you tell him in this conversation that, 4 4 If 
you do withdraw your charges of fraud and duress 

against me, you can remain on the Board and be happy”? 
A. No, I did not tell him that. 

Q. Did you tell him at this meeting that 44 If you don’t 
withdraw your charges against me, I shall make a public 
announcement to the stockholders about our domestic 
trouble?” A. No, I didn’t tell him that. 

• **•*•*•*• 

Q. Did you tell him that you had plenty of money to 
litigate this case and that he had very little? A. I didn’t 
tell him that in so many words. 

Q. Did you say that in substance? A. I don’t think so. 
I don’t recall making any—no, I would say that I didn’t 
even say that in substance. 
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Q. Did you say to him that if the Court issued an order 
ordering you to repay this money, that you wouldn’t do it; 
you would burn it up or throw it away or go around the 
world, or go to Europe before that time? A. Of course, 
I didn’t say that to him. 


1310 Q. Did you ever make that statement in writing or 
orally to anyone in the world that you would spend 
every cent of your money on lawyers before you would 
give a penny of it back to your husband to spend on Miss 
Burge? A. No, I don’t recall ever making such a state¬ 
ment as that. 

Q. To anybody? A. I don’t recall it. 


1311 Q. So you never in your life said to anyone, “I 
will spend every penny of it on legal fees before I 
will divide it with him for that woman to help enjoy what 
I have helped to save”? A. Well, now, that is a different 
situation to not doing what the Court said. 

Q. I left that out before, I am quite sure. Go ahead now; 
what about that? Did you ever say that? A. I didn’t say 
it in those words. 

Q. I will let you look at a letter of yours dated October 
15,1952: 

“I will spend every penny on legal fees before I will 
divide it with him for that woman to help enjoy what I 
have helped to save.” 

Is that your statement? A. That is my statement; and 
I said that; but that has nothing to do with what the Court 
said for me to do. 

The Court: To whom is that letter addressed? 

Mr. McCann: the letter is addressed to his mother on 
October 15, 1952. 


1312 Q. Did you make the statement to your husband 
on the 22nd day of November that it was none of 

1313 his business what you did with this money? A. I quite 
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likely did. That is how I felt about it. It was mine; he 
gave it to me. 

Q. Did you tell him if you wanted to, you would go to 
Europe writh it? A. I told him it was my privilege to use 
it any way in the world I wanted to; that it was mine; and 
that he had given up all claim to it in this contract; and 
the contract so says. 

• •*••••••• 

1314 Q. That w T as the thing, I think, in your testimony, 
the day before yesterday you said, “When I found 
out from going to the bank that he had not deposited these 
three checks, then I took this action to see that he didn’t 
do any more stealing.” Wasn’t that what you testified? 
A. That was the first positive thing that stood as a matter 
of record that I knew that he had done wrong. I had some 
very strong opinions but to come into a Court of law”, and 
into the dignity of Court and tell my opinions w”as one 
thing. But that wras the first evidence that I had that was 
indisputable of his dishonesty. 

1317 Q. Did he offer to let you take a similar sum and 
do anything you wanted to with it? A. I don’t 

recall that he made such an offer as that; but where would 
he have gotten it if he had? Everything w'as supposed— 
this was a joint enterprise. Would he have minted it 
maybe ? 

1318 Q. And you know it wasn’t for the purpose of 
getting him out to dinner so you could get the key 

to his apartment? A. No, it wasn’t for that purpose; no. 

Q. You did on that occasion though, get a check for $100 
and you got the key to his apartment on that occasion? 
A. That is right. 

The Court: How did you get the key to his apartment? 

The Witness: Well, sir- 

The Court: Where wras he living then, first ? 
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The Witness: At 510 - 21st Street. He was under obser¬ 
vation of the dectective at that time. 

The Court: How did you get the key? 

The Witness: Well, after we had eaten at Ted Lewis 
we went out—he said he was in a hurry to get away and go 
to some meeting; and we went out and sat in the car and 
I don’t know how—he had his keys on a key chain, and I 
don’t know just exactly now, how they became in evidence 
but they passed from his hands to mine somehow or other. 


1319 Q. And that was after you had employed the de¬ 
tectives and after you had been hanging around his 
apartment for days watching the apartment? A. Yes. 


1320 Q. You were very cozy with him that evening, were 
you not? A. Well, that is a pretty broad term. He 
seemed to have other cozy friends too, shall we say, at the 
same time. 

Q. Did you reach in his pocket and get the keys out 
with a package of cigarettes? A. No. 


1324 The Court: Let me ask you this, Mrs. Wiseman: 
I think you probably have answered already really. 

I think also that I know the answer, but just to be sure: 
Why did you borrow money from your mother at six per¬ 
cent to release this stock when only four percent was be¬ 
ing charged by the bank? Was that in order to get the 
physical possession of the stock? 

The Witness: Yes, sir, it was. I couldn’t have borrowed 
$5000 from a bank on my signature. 

By Mr. McCann: 

1325 Q. Mrs. Wiseman, wdiat time was it you sold the 
stock, the 100 shares of stock for $56.50? A. To the 

best of my remembrance, that transaction was the first 
day of July; but I am not positive. It was sometime be¬ 
tween the first and the fourth. 
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Q. And from that day until November 28th, you carried 
in your savings account better than $5000 and paid inter¬ 
est to your mother when you could have sent it down there 
and stopped interest? A. I carried it in my checking ac¬ 
count. 

Q. In your checking account? A. Yes, sir. 

Q. And you carried it there from the 4th of July until 
the 28th of November; is that right? A. That is right, sir. 

Q. And paid interest to your mother? A. I did. 


1327 Redirect Examination 

By Mr. Boss: 


1328 Q. Mrs. Wiseman, when your last position was 
terminated by reduction in force you have testified 

that you made application to the Civil Service Commission. 
Did you also discuss the obtaining of jobs directly with 
other Departments of the Government? A. Yes, I went 
into personnel offices of other agencies. 

Q. Which ones did you go to see at that time; do you 
recall? A. I was in the main personnel office of Agricul¬ 
ture; I was in the main personnel office of Commerce, and 
made application, just previous to this, to the Bureau of 
Census. 

The Court: Now, when is this you are now telling us 
about these several agencies? 

The Witness: He is trying to find out- 

The Court: Before you were laid off by National 

1329 Production Authority? 

The Witness: Yes, sir. They have alleged I didn’t 
want a job. 

The Court: I just wanted to get the timing of it. 

Mr. Boss: I think you will recall the notice of termina¬ 
tion was dated August 26. Normally, there is a month’s 
notice. I am referring to the time she knew that was 
definite. 
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The Witness: Of course, they had hopes of those things 
being rescinded and everything; but we took the ordinary 
precautions. But since I had a Grade 7, as high a grade 
as it is, since I have no college degree, the very first thing 
people say to me is, “How did you ever get this without 
college work?’’ 

By Mr. Boss: 

Q. Mrs. Wiseman, did you actually leave applications 
with any of those Departments for a job on this Form 57 ? 
A. You know, National Production Authority was known 
to be a temporary agency; and sometime in the summer, 
before I ever got a reduction in force, I applied to the 
Bureau of Census and left an application. But I wasn’t 
even able to leave one at Commerce because they said Na¬ 
tional Production Authority was under their jurisdiction; 
and it was automatically being handled. And Agriculture 
said they had a reduction in force program and they had 
people coming back with employment rights from other 
agencies. That there was no sense in leaving one even. 

And I called people on the phone, just made random 
1330 calls to Government agencies; and they said, “You 
are perfectly welcome to come in here, but it just 
won’t do any good. We can’t do anything about it. We 
all have people coming back with reemployment rights from 
these wartime agencies, OPS, and NPA.” 

Q. You did make application with those particular 
agencies? A. That is right. 

Now, at Civil Service- 

Q. In addition to that, you filed an application at Civil 
Service? A. Yes. They have a list over there called the 
DCE, Displaced Career Employees. That is employees 
with status. They set people up on that list according to 
their seniority wuth the Government, and their Veteran’s 
rights and all of the things is taken into consideration; 
and if they have calls, or they make attempts to place any 
calls that they have wfith people on those jobs above any¬ 
one that could possibly come in from the outside. They 
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have regular displaced career employee registers. 

Q. Mrs. Wiseman, there has been mention of these pro¬ 
visions of the agreement that you not interfere with your 
husband, and that he would not interfere with you. Did 
you consider that part of that agreement meant that gave 
either you or he a right to live with other unmarried people ? 
The Court: I will take judicial notice of that. 

1331 The Witness: I don’t- 

The Court: Just a moment, Madam. I will take 
judicial notice that such an interpretation to that extreme 
■would be against public policy. 

• ••••••••• 

1334 Rosa Lee Gibbs 

was called as a witness by and on behalf of the Defendant 
and, having been first duly affirmed, was examined and 
testified as follows: 

1335 Direct Examination 

By Mr. McCann: 

Q. Will you please state your name? A. Rosa Lee 
Gibbs. 

• ••••••••• 

Q. Are you related to the defendant in this action, Mr. 
Eugene M. Wiseman? A. My brother. 

• ••••••••• 

Q. Do you recall a visit to Washington in March of 1952, 
when you stayed at the home of Mrs. Mabel Wiseman, 4625 
Fifth Street, Northwest? A. Yes, sir. 

Q. How many days were you there, Mrs. Gibbs? A. 
Oh, about eight days, seven or eight days. 
*•**•#**•• 

1336 Q. At that time, did Mrs. Wiseman tell you about 
her separation from Gene? A. Yes, sir. 

Q. Did she tell you that Gene was running around with 
another woman? A. Yes, sir. 
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Q. Do you recall what Mrs. Wiseman said about Gene 
to you while you were visiting her? A. Well, yes, sir. 

Q. Tell the Court. 


The Witness: Well, one hour, one thirty minutes, she 
would say he was the nicest person, the best person, the 
most likeable, had many friends and everything nice about 
him. And the next thirty minutes she would say 
1337 everything in the world the other way about him. 


Q. Did she comment to you about the people he had 
helped in the Government? A. She sure did; said he got 
people jobs; and he was nice and friendly to everybody he 
met. And he had a world of friends. 

Q. Did she ever refer to him to you as the best man in 
the world? A. Yes, she did. 

Q. Did she ever tell you that she loved Gene? A. She 
sure did. 

1338 Q. How many times? A. Many times. 

Q. Did she tell you that she was lonely? A. Yes, 
sir. In letters and in words. 

Q. Did she tell you that she had gotten most of the prop¬ 
erty from Gene! A. Yes, sir. 

• ••••••*•• 

Q. Did she say anything about a divorce to you? A. 
Yes. 

Q. What did she say? A. She said she wanted divorce; 
she wasn’t going to be in any hurry about getting it; she 
would get it inside of six or nine months. 

Q. Was Gene in the house when she said that? A. Yes. 
Q. Did Gene hear her say it? A. Yes, sir. 

Q. What did Gene say? A. I don’t think he made any 
answer. 

Q. Did he ask her how she was going to get it? 

1339 A. I believe he did make some kind- 
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Q. And what did she say? A. She said, “I will get it 
in some way. I will find some way to get it.” 

Q. Now, will you tell the Court what her attitude toward 
Gene was when Gene came to the house to see you? A. 
She was fussing and bringing up things and telling him he 
was going to lose his job, and just a nagging, all the time, 
every time he would come; every time I was there, and 
he would come to see me, or on the phone, or every time 
she would contact him. 

• •**••*••• 

1347 Benjamin H. Dorsey 

resumed the stand and having been previously duly sworn, 
was examined and testified further as follows: 

Direct examination. 

By Mr. McCann: 

Q. Did you ever discuss with Mr. Wachtel or anyone else 
prior to March 10, 1952, whether or not you, as the lawyer 
for Mr. Wiseman, would bring suit to recover the prop¬ 
erty held by Mrs. Wiseman and Mr. Wachtel? A. No, sir. 

• •#•#•*••• 

Mr. McCann: May it please the Court, there vras specific 
testimony enlarging upon the examination made by 

1348 Mr. Dorsey before in direct to the effect, by Mr. 
Wachtel, that he and Mr. Dorsey had discussed the 

issue of Mr. Dorsey’s bringing an action to recover that 
property. 

The Court: He did. That makes it proper rebuttal. 
That is right, he did. Did you answer the question ? Read 
the question. 

(Whereupon, the pending question was read by the re 
porter.) 

The Witness: The answer to that is, no, sir; I never 
discussed with Mr. Wachtel, Mr. Boss, any possibility that 
Mr. Wiseman would bring suit to recover the property. We 
did discuss the case about separate maintenance. 

• •***•*•*• 
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1349 Q. Did you, at any time consent to Mr. Wachtel’s 
keeping the securities? A. No, sir; I never knew 

until March 10 Mr. Wachtel had the securities; and I 
never consented to his keeping them. 

• •••*••••• 

1350 Q. Did Mr. Wachtel say anything about depositing 
these securities in Court to you? A. No, sir. 

Q. Did Mr. Wachtel or anyone else inform you before 
or on March 10, 1952, that Mr. Wiseman had transferred 
any bank stock to Mrs. Wiseman? A. No, sir. I didn’t 
come across that fact until much after March 10. 

• •••••••*• 

1351 Q. Prior to March 10, 1952, did you ever tell Mr. 
Wachtel or did he tell you that the only area of 

dispute between the Wisemans appeared to be concerning 
the monthly support money and the insurance? A. No, 
sir. 

• ••••••••• 

1352 The Court: Mr. Dorsey’s testimony earlier—I am 
very clear about this—was that he did not know and 
had made no agreement with Mr. Wachtel about the 

1353 inclusion of maintenance or with respect to the in¬ 
surance policy. 

Mr. Boss: That is correct. 

• *#**#*#** 

The Court: I don’t agree that that is what he said. We 
had better clear it up now. At least, the impression left 
upon me was that any paying of maintenance came as a 
surprise to him. Is that right? 

The Witness: That is entirely correct. 

The Court: That he had not intended to, and didn’t 
understand that Wachtel understood that there was going 
to be any payment because, I think he said, of the final 
agreement to give 85 or 88, or whatever it amounted to, 
percent of the property; and it came as a surprise to 

1354 him when he found that in the draft, together with 
a reference to the insurance policy. That was not 
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very clear in my mind. That then, the two of them left 
the room and when they came back, as he put it, Mr. Wise¬ 
man, his client, was red-eyed, as he phrased it; and then 
he agreed to the $100 a month. 

Now, Mrs. Wiseman, herself, only yesterday testified 
with respect to the insurance policy; that when the dis¬ 
cussion concerning that came up on the 10th in Mr. Wach- 
tel’s office, that Mr. Dorsey had said, well, something was 
wrong with the language, I think, and Mr. Wiseman was 
making some point about it; and Mr. Dorsey said, “Well, 
if you agree to it, then the language is in legal form. ,, 

Mr. Boss: That is correct, your Honor. 

The Court: Which indicates that my recollection of what 
he testified before, in connection with the policy, is also 
correct; because he wouldn’t have had any question in his 
mind about whether it had been agreed to. 

Mr. Boss: There is no dispute that at the time of the 
meeting of March 10, the provisions of the agreement as 
to maintenance, the amount of maintenance and insurance 
policy, had not been settled; about that, there is no dis¬ 
pute. 

The Court: But Mr. Dorsey is of the opinion, or said he 
was, that it had been settled. I have forgotten now what 
he said about the insurance policy exactly, but there 
1355 was no intention to provide for monthly maintenance 
payments; and that is why it surprised him to find 
that there was a provision with only the amount left blank. 

Mr. Boss: That, your Honor, is not in accord with my 
recollection of the testimony. 

The Court: Did you so testify? 

The Witness: Yes, sir. I testified that on the 7th of 
March, 1952, Mr. Wiseman called me in New York. I then 
called Mr. Wachtel. There had been no conversation to me, 
anything about any monthly support money or insurance 
policy. I never said anything to Mr. Wachtel about that. 
I came down, arriving the afternoon of the 10th. At that 
time, I saw this draft and for the first time, that was when 
I became acquainted that there were such facts as any pro- 
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vision for the monthly support or the insurance policy 
assignment or transfer. 

The Court: And then you talked to Mr. Wiseman about 
it; he went out; they came back and agreed; is that it? 

The Witness: When I first saw that draft, Mr. Wiseman 
had not yet reached Mr. Wachtel’s office. I discussed it 
first with Mr. Wachtel; and he told me that this was what 
the parties had agreed to. I didn’t know whether they had 
or hadn’t. I w-aited until Mr. Wiseman arrived. Then the 
discussion took place bet-ween the Wisemans. 

The Court: Yes. 

1356 The Witness: And we left the room. 


Q. Mr. Wachtel has testified that he either sent you or 
you came by his office for the draft of the agreement of 
March 10 before that date; is that a fact? A. No, sir. 
I saw that draft- 


1357 Q. Mr. Wachtel has testified that the offer of 90 
percent of the property, plus $400 a month was no¬ 
body’s idea in particular. Is that a fact? 

1358 Mr. Boss: Again, he has testified on direct on 
these various offers back and forth. 

The Court: That is a specific statement by Mr. Wachtel. 

Yes, he may answer that. He may answer that. 

The Witness: No, sir. Well, is that a fact—no, sir. 

That offer came to Mr. Wiseman and myself from Mr. 

Wachtel. 


Q. Did you ever state to Mr. Wachtel on March 10, or 
at any other time, that Mr. Wiseman’s major worry 
1359 in the agreement was to keep the monthly payments 
at a low figure? A. No, sir. 

The Court: He went over that before. 

Mr. McCann: I am telling you that Mr. Wachtel testified 
with respect to Mr. Dorsey’s position, quoting Mr. Dorsey, 
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that Mr. Wiseman’s only interest was to keep it at a low- 
figure. 

The Court: Yes, somewrhere along in the period of the 
negotiations, wiien I think the first offer from Mr. Wiseman 
was 60-40, and then some counter-offer, or something—I 
have forgotten for the moment wiiat that was—somewhere 
along in there, Mr. Dorsey, himself, said that his interest 
was, among other things, of course, keeping the monthly 
payment low. Again, I am virtually certain that he did so 
testify. 

Mr. Boss: That is the basis of my objection. 

The Court: I will ask you, did you? 

The Witness: To the best of my recollection, no, sir; 

as I recall, in Mr. Wachtel’s testimony- 

The Court: You say you did not go into that? You 
didn’t testify concerning that? 

The Witness: To the best of my recollection, no. 

• •••#•••*• 

1360 Q. Did Mrs. Wiseman ever say anything in your 
presence about retaining custody of Mr. Wiseman’s 

savings bonds? 

The Court: That, he may answer. He didn’t go into 
that. 

**•*••**•• 

The Witness: Yes, sir; on the afternoon of March 10, 
wrhen the agreement was signed. 

The Court: You mean after it had been signed? 

The Witness: I can’t be certain about that. 

The Court: Yes. 

1361 The Witness: It was after the incident where Mr. 
Wachtel and I left the room and came back. Some¬ 
wrhere during the ensuing time, after that, before we all 
left Mr. Wachtel’s office, Mrs. Wiseman volunteered to keep 
Mr. Wiseman’s savings bonds in her—I believe it was— 
safe deposit box; because she had a safe place to keep it 
and he didn’t. And she said that if they went through 
with their agreement, it wouldn’t make any difference. 

• ••••••••• 


295 


Mr. McCann: Mrs. Wiseman has testified that she told 
you on the occasion of your visit with Mr. Wiseman to get 
his clothes, that if it developed, as she then suspected,' that 
Mr. Wiseman had stolen money from her, then “the 
1362 door to reconciliation is closed.” Is that a fact? 


1363 A. To my recollection, that specific conversation or 
remark never occurred, nor did any conversation or 
remark of that general nature. 

Q. Mrs. Wiseman has testified that she stated in your 
presence on March 10 that she wanted a divorce; is that 
a fact? A. No, sir. 


Cross-Examination 
By Mr. Boss: 

1366 Q. I believe on direct testimony, when this escrow 
arrangement was requested by you, that you stated 

that Mr. Wachtel advised you that those assets and prop¬ 
erties were being maintained for safe keeping; isnt that 
correct? A. I believe that is about correct. 

Q. Did you accept that assurance? A. Yes, sir. May I 
add one thing, Mr. Boss? 

Mr. Boss: That is all. 

The Court: Go ahead and add it. 

1367 The Witness: Mr. Wachtel further assured me 
that these assets woud not be dissipated; and I 

relied on that. 

By Mr. Boss: 

Q. At the time of the agreement, everything was there; 
was it not? A. To the best of my knowledge, that is cer¬ 
tainly correct. 

Mr. Boss: That is all, your Honor. 

• ••••••••• 


k 
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Eugene M. Wiseman 

• ••••••••• 

Direct Examination 
By Mr. CcCann: 

Q. Mr. Wiseman, there has been testimony to the effect 
that you wrote to Mrs. Wiseman from Atlanta in January 
of 1952, stating that you were aw^are that she had taken 
sole possession of all the property. Did you write such a 
letter? A. I remember writing Mrs. Wiseman a card from 
Cincinnati; but I have no recollection of writing any such 
letter to Mrs. Wiseman before my return to Washington 
on February 4. 

Q. Do you have any recollection of writing her a 
1368 letter at all? A. No, sir; I do not. 

Q. When did you first discover that Mr. Wachtel 
held the securities? A. March 10, 1952. 

• ••#•••••• 

1370 Q. When did you first discover that Mrs. Wiseman 
had taken possession of all of the securities and 
other assets? 

The Court: What was your question? 

Mr. McCann: When did you first discover- 

The Court: Yes, All right. 

The Witness: After my return from Atlanta on Febru¬ 
ary 4, 1952, Mrs. Wiseman called me the next day in the 
office. 

Q. Is that February 4 or 5? A. February 4, when I re¬ 
turned from Atanta. On February 5, Mrs. Wiseman called 
me and advised me that she had all of our possessions, 
everything that belonged to us jointly or was in my name, 
in her possession, or at her disposal, or she had it tied up 
where I couldn’t get it. 

Q. And what else did she tell you? A. She told me also 
that she would continue to keep control or possession of it 
until we reached an agreement or worked something out. 
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1371 Q. Did you tell Mr. Dorsey this? 

1372 The Court: Of what? 

Mr. McCann: Of this transfer of the bank stock to 
her on March 6? 

The Court: I will let him answer that. 

The Witness: It was sometime after March 10 that I 
advised Mr. Dorsey as of the particular transfer of this 
stock prior to the signing of the contract settlement. 
*•**••#•*• 
1379 Cross-examination. 

By Mr. Boss: 

1397 Q. You have a loan at the First National Bank of 
$4600. What is the security of that loan? 

The Witness: $2600. 

Mr. McCann: We object to that as having no bearing. 
Not proper. 

The Court: It wouldn’t have, but for what Mr. Wiseman 
just said. 

Mr. McCann: May it please the Court, I say that 

1398 still doesn’t have any bearing on our counter-claim. 

The Court: He says that the First National Bank 
requires three or four times the amount. 

Mr. McCann: He said on some loans. 

The Court: He can answer why. 

The Witness: I would like to answer that very well. 
The Court: You may answer it. 

The Witness: The Board of Directors, under the by-laws 
of the Bank, the bank’s charter, is allowed $2500 loan 
without any collateral at all, just their name; and on this 
$4600, I have a car, a chattel of $2700. That only leaves 
about $1900 unsecured. 

1403 The Court: Now, the burden, insofar as the coun¬ 
ter-claim is concerned, of course, is upon the de¬ 
fendant; and his burden is to establish his counter-claim, 
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not by a mere preponderance of the evidence, but, since 
he charges duress and fraud, he must sustain his burden 
by clear and convincing proof. 

• ••••••••• 

That is a severe burden to begin with. The severity 
of it, and the difficulty of accomplishing it is added to by 
the fact that, in this agreement, the participation of lawyers 
was involved. I do not—and I want to say I do not—imply 
that the conduct of lawyers in this case w’as unethical on 
either side. This case, perhaps of any I have ever had, 
illustrates more typically the importance of seeing wit¬ 
nesses, observing them, listening to them, in the light of all 
of the circumstances, either conceded or clearly established. 

I am satisfied that this is an unfair agreement. I think, 
as a matter of fact, it comes close to being an 
1404 unconscionable agreement. The law, I think, is that 
that fact is not alone sufficient to justify a Court in 
setting aside an agreement which has been reached between 
two people who have dealt at arms length with each other, 
and intelligently and with what Mr. McCann characterizes 
as freedom of will. 

Now, the term “freedom of will’ is a generalization and 
connotes many things. It is very difficult sometimes—and 
perhaps this is one of them—to know when does one operate 
with the freedom of will contemplated by the law. I have 
reached a conclusion in this case that satisfies me as the 
trier of the facts and the hearer of the evidence, that satis¬ 
fies me by clear and convincing proof, that this defendant 
did not have the freedom of will which the law contemplates, 
and which the law requires. 

I think that the plaintiff in this case proceeded, with or 
without the advice of counsel at the time, on the theory that 
possession is nine points of the law; and I do not agree 
with that basic premise. 

Mr. Wiseman was confronted with a situation, when he 
returned from Atlanta, after having received the letter 
from Mr. Wachtel in the meantime, with the knowledge and 
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the fact that all of his property, whether it belonged wholly 
to him or wholly to his wife, or part to each—though I think 
it has been conceded right along that all of it be- 

1405 longed actually, no matter whose name it was in, to 
both of them—that he didn’t have it any more, and 

with the fact that his wife did have it. He knew, I think, 
that his own associations with Miss Burge over the past, 
as of that time—I knew he knew it—had been the source 
of difficulty between himself and his wife. I think he felt 
that his wife was determined to put the squeeze on him; 
and I think she w’as. I think she felt she was justified in 
doing it; but I have no doubt that that is what she intended 
to do at that time. 

So he w’as confronted with one of two alternatives; it 
seems to me. One, to make the best bargain he could in so 
far, now’, as the property is concerned; or, to file a suit and 
drag wrhat had theretofore been out of Court, into Court, 
with whatever resultant publicity, if any, that would follow 
upon that. He would have had to go into Court to get back 
his property or some of it. 

It doesn’t satisfy me to say that, well, the doors of the 
Courts were open to him; why not? Because I think that 
he was placed in an unduly onerous position, a position in 
w’hich he could not bargain freely. I also am of the opinion 
—and I interrupt myself to say in that connection—that 
again, one decides a case not by one piece of evidence, or 
two, or three, but the wdiole of it—that he realized for the 
first time that he wras in a very drastic position with his 
wife; and I think he did try to effect a reconcialiation 

1406 with her. How am I to know’ whether he wanted the 
kind of reconciliation which the law recognizes as 

the truly valid one; that is, forget and forgive, and take 
up and resume normal married life? I rather think that 
he did want that; though he may have been impelled rather 
than by that motive, instead, but the motive to get back 
some of his property w’hich w’as completely tied up. 

I think he made a genuine effort to bring about a recon¬ 
ciliation. I also think, and I hold that his wdfe led him 
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to believe that if he would show his good faith by volun¬ 
tarily transferring these assets before they made that 
separation agreement, that she would, within a reasonable 
time after they made the separation agreement, become 
reconciled with him and let bygones be bygones; and I do 
not believe that at that time she had any intention of doing 
so. 

Whether the record coldly read bears me out is for per¬ 
haps another Court to say; but I am convinced that this was 
not only an unfair agreement, about which I could do 
nothing if that w*as all, but I am convinced that it was an 
agreement w r hich was not reached with freedom of will 
on his part; and I am convinced that he signed it and 
conveyed his property before he even signed it on the be¬ 
lief in good faith that this w r as the w T ay to bring about a 
resumption of marital relationship wiiich had become 
afouled in stormy seas; that he didn’t get what he bar¬ 
gained for; and that his wrife didn’t intend at the 
1407 time that he get it. 

I, therfore, grant the counter-claim; and the sep¬ 
aration agreement is set aside. Now, I am not persuaded 
at this moment that I know enough about the situation to 
decide the extent to which—I started to say the agreement 
should be revised. I suppose that is as good a way as any 
to put it. I am not nowr prepared to say what property 
adjustment, wrhat division of property rights there should 
be in this case, nor what, if any, maintenance should be 
awarded, though my present inclination is that there should 
be maintenance. Wholly apart from what I do about the 
adjustment of property rights, I am inclined to think that 
there should be a continuing maintenance even though I 
do not believe that Mrs. Wiseman is incapable of working. 
There has been no medical evidence, competent or other¬ 
wise, produced before me to establish that she is not. 

Rather the evidence would seem to indicate that her con¬ 
dition now is pretty much the same as it has been right 
along. There is this difference, of course, that there are 
being layoffs in the Federal Government service here in 
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town which, of course, is the bulk of the source of work 
supply. I asked Mrs. Wiseman whether she made any 
effort to obtain employment in private industry and she 
said she has not. Whether she can get it or not, I don’t 
know; but she hasn’t tried. 

Now, this, I suggest to counsel, with the fear that it is 
an idle suggestion; but at least I suggest it with 
1408 some hope: That you think over this matter, say, 
over the week-end and see if you can get together on 
the property adjustments. 

*•***#**•• 

If you come to the conclusion that you have had enough 
litigation—and I won’t offer an opinion about that—in 
this case, then I will be interested and very happy to have 
your respective views as to what and how I should adjust 
the property rights of these parties. In the absence either 
of your willingness to discuss it or your inability to get 
together, I will, of course, decide the matter. 
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STATEMENT OF QUESTIONS PRESENTED 

1. May the District Court find duress from appellant’s 
informing her mother-in-law of her marital difficulties and 
appellant’s taking possession of a house and other assets 
jointly owned by the parties pending a consensual or judi¬ 
cial adjustment of rights in said assets? 

2 . May the District Court find fraud from appellant’s 
“promise” to reconcile (which she denies) when, at the 
very time appellee says he was trying to effect a reconcilia¬ 
tion, he was engaging in adulterous relations which resulted 
in a divorce being awarded against him? 

3. May the District Court set aside an agreement arrived 
at by parties represented by counsel at every stage because 
it finds the agreement “unfair”? 

4. Is a “promise” to work towards a reconciliation to 
take place at an indefinite time in the future, to be decided 
by appellant, legally enforceable or sufficient upon which to 
predicate a finding of fraud? 

5. Is it possible for an agreement induced by a “fraudu¬ 
lent promise” of reconciliation simultaneously to have been 
induced by duress ? 

6. Does failure to repudiate an agreement until more 
than five months after discovery of the alleged fraud and 
removal of the alleged duress constitute ratification of said 
fraud and duress? 

7. Did the District Court abuse its discretion when it 
denied any alimony whatsoever to appellant? 
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ment of the United States District Court for the District 
of Columbia, entered on June 20, 1953 (J.A. 35). This 
court has jurisdiction of the appeal pursuant to 28 U.S.C. 
§§ 1291, 1294. 
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STATEMENT OF THE CASE 

This case originated as a suit for divorce by appellant 
on the ground of appellee’s adultery (J.A. 2). Appellee 
denied the alleged adulterv and countered with the claim 
that a separation agreement entered into by the parties 
on March 10, 1952, was induced by appellant’s fraud and /\ 
duress and should be set aside. (J.A. 4, 28 f)‘. These last alle¬ 
gations were denied by appellant in her reply to the coun¬ 
terclaim. (J.A. 14, 22). Each of the parties was successful 
in his principal claim below. Appellant was awarded 
a divorce because of her husband’s adultery. He, in turn, 
won on the counterclaim. (J.A. 32 et seq.). The only issue 
before this Court on appeal relates to the counterclaim and 
to the invalidation of the separation agreement which fol¬ 
lows from it. (J.A. 39). It is, therefore, only the facts 
surrounding that agreement which are relevant to this 
appeal. 

In December 1951 and January 1952, after approximately 
thirteen years of marriage, appellant became convinced that 
her husband was being unfaithful to her. (J.A. 44). Shortly 
before, she had discovered that appellee had made false 
entries, which he admitted, in a bank book which contained 
the record of their joint savings account. These false en¬ 
tries of deposits were made to hide from his wife his failure 
to deposit checks, despite the fact that they had always 
kept each other advised of dealings with joint property. 

(J.A. 48a, 227) She also learned that he had taken some 
bonds owned jointly by them, again without her knowledge 
or approval. (J.A. 226) From all of this, she inferred 
that the missing bonds and the false entries were connected 
with the suspected extra-marital conduct. Her concern was 
precipitated into action as a result of appellee’s having 
kicked her (J.A. 48). She decided that she did not wish to 
continue living with him any longer and that it was neces¬ 
sary for her to act at once to protect her interest in the 
property owned jointly hv the parties (J.A. 284), property 
representing the product of resources pooled by both par- 
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ties, each of whom had been working throughout their mar¬ 
ried lives. (J.A. #)— 

Since appellee was then in Atlanta, Georgia, on a busi¬ 
ness trip, appellant instructed her lawyers, whom she had 
consulted some few days before, to write him that she no 
longer wished to live with him; that she had, therefore, 
changed the locks on the doors of the house owned jointly 
by them; that he retain counsel so that the question of 
adjustment of property rights could be settled promptly 
and the separation between the parties formalized; and 
that, pending an amicable adjustment of the issues between 
them, appellant would file no suit against appellee for sepa¬ 
rate maintenance (J.A. 44). In addition, in an attempt to 
prevent the dissipation of their joint assets, appellant took 
possession of the various indices of ownership such as stock 
certificates, bond certificates, and their automobile. All 
except the automobile were turned over to her attorneys for 
safe keeping until the dispute between the parties had been 
resolved. 

Appellee did not hurry home upon receipt of the letter. 
Instead, he stopped off to see his mother in Tennessee (J.A. 

168) and finally returned on February 5, 1952 (J.A. j&fT' * 0 
After his return, appellee retained Benjamin Dorsey of 
the District of Columbia bar to represent him. (J.A. 40^ ^ 
Within a day or two, Mr. Dorsey met with appellants 
counsel to discuss property settlement and separation. 

(J.A. 105) They conferred four or five times, either 
personally or by extended phone conversation, between the 
date on which they first established contact and February 
13, 1952 (J.A. 105), on which date appellant filed a suit 
for separate maintenance. Such suit was filed in order to 
keep jurisdiction of appellee and his counsel knew of and 
had no objection to the filing of the complaint (J.A. 107). 

At the outset of the conversations between the attorneys 
for the parties, Mr. Dorsey offered appellant 60% of the 
jointly-owned property. (J.A. 109) This offer was rejected 
and, in short order, appellee offered 75% of the property 
and $125 per month for a few years. (J.A. 110,) This, too, 
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was rejected. Appellant wanted a larger share of the joint 
property because she believed it would offer her greater 
security than would a smaller lump sum payment coupled 
with larger monthly payments. It was her feeling that 
appellant might leave the jurisdiction, as he had spoken of 
doing, (J.A. 177-8) and hence the problem of collecting 
arrears of monthly payments would become a difficult 
one. This consideration, together with the fact that appell¬ 
ant’s marriage to appellee had continued for so long that 
her chances of remarriage were slim, determined her atti¬ 
tude with regard to the property settlement. 

Negotiations between counsel continued for the balance 
of the month of February, 1952, and on into March. In 
early March, appellee’s counsel phoned appellant’s counsel 
and informed him that “we would take the 85-15 settlement, 
plus the support money provision. • * # I asked Mr. Wachtel 
if he would be kind enough to draft the papers and he 
said that he would.” (J.A. 113). There resulted the 
written agreement of March 10, 1952, which, according to 
appellee’s counsel, represented “the change in the draft 
after discussion between [himself] and Mr. Wachtel.” 
(J.A. 124) 

The agreement awarded appellant, using the District 
Court’s computation, approximately 88% of the joint prop¬ 
erty (J.A. 33)—or 38% beyond that which was concededlv 
hers and only 13% beyond what appellee offered at their 
first meeting—together with $100 per month for life or 
until remarriage. 1 According to appellant’s computation, 
discussed infra III-C, her share under the agreement was 
80% or onlv 5% beyond what appellee had offered origin¬ 
ally. In addition to the various financial provisions, the 
parties agreed not to molest each other in any way and to 
allow the other to conduct his own life thereafter. Pro¬ 
vision was even made for service and jurisdiction in the 
event of a subsequent divorce proceeding. (J.A.12) 

i In the event of an increase in appellee’s salary beyond the then-prevailing 
$8600 per annum, the monthly support figure was to be computed on the 
basis of the ratio between $100 per month or $1200 per annum and $8600. 
In other words, in the event of an increase, appellant was to receive approxi¬ 
mately 14% of appellee’s gross income. Par. 11 of Agreement, J.A. 12-13. 
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After the signing of the agreement, appellee executed 
the various documents necessary to accomplish the trans¬ 
fers of real and personal property contemplated by the 
agreement. (J.A. 68, 159) And the monthly payments by 
appellee, provided for under the agreement, were continued 
by him until August, 1952. (J.A. 6 1 ) — 

Appellee stopped making payments only after appellant 
filed suit for divorce against him in August 1952. It was in 
that month that a detective hired by her supplied her with 
legally sufficient evidence that appellee and the co-respond¬ 
ent below, Betty Burge, had committed adultery. 

Not until the suit for divorce was filed did any allegation 
of fraud or duress enter the picture. 

The District Court concluded from the evidence below 
that the agreement entered into by the parties on March 
10, 1952 was the product of appellant’s fraud and duress, 
the combination of which were said to have deprived appel¬ 
lee of his “freedom of will.” (J.A. 34) The court below, 
therefore, set aside the agreement and apportioned the 
property on what it denominated approximately a 65%- 
35% basis (J.A. 34). In addition, it denied appellee any 
continuing alimony whatsoever, (J.A. 36) allowed no reim¬ 
bursement of her costs, and awarded only $500 in counsel 
fees for a trial which lasted almost three weeks and involved 
extensive preparation, by depositions and otherwise 
(J.A. 37). 

Appellant challenges both the factual and legal bases of 
the trial court’s conclusions as to fraud, duress, and the 
denial of alimony. In order to avoid undue repetition, 
however, a detailed discussion of the Court’s findings and 
of the evidence relevant to these points will be deferred 
until legal argument regarding it is reached. 

STATEMENT OF POINTS 

1. The District Court’s findings of fact, upon which the 
legal conclusions of fraud and duress were based, are 
“clearlv erroneous.” 

2. The undisputed facts of record demonstrate that 
everything appellant did prior to and on the date of the 



agreement between the parties was lawful and proper un¬ 
der all the circumstances and, therefore, did not constitute 
duress as a matter of law. 

3. The District Court erred in finding that the combina¬ 
tion of fraud and duress caused appellee to enter into the 
agreement of March 10, 1952 and in concluding that the 
agreement between the parties was unfair. 

4. The District Court’s finding that appellant led ap¬ 
pellee to believe she would become reconciled with him is 
“clearly erroneous”. Even if it is correct, (a) the repre¬ 
sentation was too speculative and vague to give rise to a 
legal obligation; (b) appellee did not rely on said promise; 
(c) appellee made no genuine effort to effect a recon¬ 
ciliation. 

5. The District Court erred in concluding that appellee 
had not ratified the fraud and duress which allegedly in¬ 
duced the agreement of March 10, 1952. 

6. The District Court abused its discretion when it 
denied appellant any alimony whatsoever. 

SUMMARY OF ARGUMENT 

I. Fraud and duress must be proved by “clear and con¬ 
vincing evidence.” This is especially true when there is 
involved an agreement favored in law such as one which 
provides for separate maintenance of a wife and where 
the parties have been represented by counsel at each stage. 

II. To prove duress sufficient to set aside an agreement, 
the complaining party must show unlawful coercive acts 
which caused him, involuntarily, to enter into the agree¬ 
ment. This requirement is not satisfied by findings of 
“harassment” consisting of (a) two letters in which ap¬ 
pellant informed her mother-in-law, with whom she had 
been communicating regularly for years, of appellee’s adul¬ 
tery and his physical cruelty to her; (b) communications to 
business associates of appellee, all of which occurred sub¬ 
sequent to the date of the agreement except for two, and 
these last were not accusatory in nature or damaging in 
any way; (c) appellant’s taking of possession of the 
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jointly-owned assets of the parties, in order to prevent 
dissipation of those assets by appellee and as a pre¬ 
liminary to division of the property, either by negotiation 
or in an appropriate judicial proceeding; (d) a separate 
maintenance suit filed by appellant on grounds supported 
by the undisputed facts of record and with the knowledge 
and consent of appellee and his counsel. 

m. a. Fraud and duress are mutually exclusive con¬ 
cepts which cannot co-exist in circumstances like those 
here. Either appellee entered into the agreement of March 
10, 1952, because he believed appellant’s “promise” to re¬ 
concile or he entered into it because her acts of duress had 
“overcome his will”. 

b. The undisputed facts of record clearly establish that 
appellant did not agree with appellee that she would be¬ 
come reconciled with him; assuming appellant did “prom¬ 
ise” to become reconciled, (1) appellee did not rely on that 
promise but entered into the agreement for other reasons; 
(2) appellee made no genuine effort to effect a reconcili¬ 
ation; (3) the agreement, which was merely to work to¬ 
wards a reconciliation which was to take place at some 
indefinite time in the future, is an agreement to agree and 
is not legally effective. 

c. Adequate considerations passed between the parties 
under the agreement of March 10, 1952. 

IV. Appellee ratified the alleged fraud or duress since 
he accepted the benefits of the agreement, performed vari¬ 
ous acts in execution thereof and failed to disavow the 
agreement promptly upon discovery of the fraud and re¬ 
moval of the duress. 

V. The denial of any alimony to appellant, who had 
secured a divorce on the ground of her husband’s adultery, 
is an abuse of discretion. In this jurisdiction, denial of ali¬ 
mony at the time of the divorce decree prevents subsequent 
awmrds in the event of changed circumstances which may 
later make the wife a public charge. In any event, con¬ 
sidering the factors relevant to the question of alimony, 
appellant is entitled to an award. 





8 


ARGUMENT 

I. FINDINGS OF FRAUD AND DURESS MUST BE SCRUTI¬ 
NIZED CLOSELY BY APPELLATE COURT. 

The central issue on this appeal relates to the agreement 
of March 10, 1952, which was set aside by the District 
Court. That Court concluded as a matter of law that ap¬ 
pellant had procured the agreement “by the exercise of 
duress and coercion” and “through the exercise of fraud” 
on appellee. 2 It also found as a fact that, by reason of the 
fraud and duress, appellee, “at the time of making and 
executing said agreement did not have complete freedom 
of will.” 3 Appellant vigorously denied fraud and duress be¬ 
low and continues to do so here. Before discussing the bases 
for its view that the District Court erred, however, appel¬ 
lant wishes to call to the Court’s attention certain general 
considerations. 

Charges of fraud and duress sufficient to set aside a con¬ 
tract “must be shown bv clear and convincing evidence 
* * * evidence which is not equivocal, that is, equally con¬ 
sistent with either honestv or deceit.” Public Motor Sen ?- 
ice v. Stcmdard Oil Co. of New Jersey, 69 App D.C. 89, 91, 
99 F. 2d 124, 126 (193S). The reason for this lies in the 
historical concern of the common law lest the onus of certain 
particularly offensive charges be allowed to substitute for 
actual proof of them. Where, therefore, a trial court finds 
fraud and duress, this Court, in fulfilling its obligation to 
determine -whether such findings are “clearly erroneous” 
must scrutinize the record more carefully than in a case 
where the lower court may base its findings upon a prepon¬ 
derance of the evidence. Cf. Wynne v. Boone. 88 U.S. App. 
D.C. 363, 365-6,191 F. 2d 220, 222-3 (1951). This is particu¬ 
larly true where, as here, there is involved an agreement 
for maintenance and support. This Court has recently said, 
with regard to such agreements, that 

“The primary rule of public policy in respect of the 
enforcement of agreements is that ‘competent persons 


2Pars. 3 and 4 of ‘mended Conclusions of Law, J.A. 36. 
3 Par. 10 of Amended Findings of Fact, J.A. 34. 
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shall have the utmost liberty of contracting and that 
their agreements voluntarily and fairly made shall be 
held valid and enforced in the courts.’ * * # Agree¬ 
ments for support do not carry a presumption of il¬ 
legality; on the contrary, good faith guarantees of 
maintenance are favored in the law.” Landa v. Astin, 
90 U.S. App. D.C. 86, 88, 193 F. 2d 369, 371 (1951). 

See also Daniels v. Benedict , 97 Fed. 367, 373 (8 Cir. 1899). 

Appellant submits that when an agreement “favored in 
the law” has been reached by persons capable of contract¬ 
ing and represented by counsel at every stage, and charges 
of fraud and duress are leveled against such an agreement, 
the record must be scrutinized with the utmost care to as¬ 
sure that there is “clear and convincing evidence” of 
the charges, for if there is not, then the findings of the 
trial court are “clearly erroneous.” Certainly, such an 
agreement may not be set aside because the Court exam¬ 
ining it would have written a different agreement. The 
most fundamental principles of the sanctity of contract 
and of certainty in the law militate against such a revision¬ 
ist approach. 

II. DISTRICT COURTS FINDING OF DURESS IS NOT 
SUPPORTED BY LAW OR FACTS. 

Duress has been defined by this Court as 

“a condition of mind resulting from such improper 
pressure that the will is overcome and an involuntary 
act or contract induced,—a condition of mind produced 
by an unlawful intimidation, and which results in the 
doing of an act which is not required by law.” O’Toole 
v. Lamson, 41 App. D.C. 276, 285 (1914). 4 

Three elements are thus basic “to all situations where 
duress has been found to exist. These are: (1) one side in¬ 
voluntarily accepted the terms of another; (2) that cir¬ 
cumstances permitted no other alternative; and (3) that 

4 To constitute duress, the acts or threats involved must be unlawful ones. 
Chatfield v. Seattle, 88 P. 2d 582 (Wash., 1939); First State Bank v. Federal 
Reserve Bank, 219 N.W. 908, 909 (Minn. 1928). 
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said circumstances were the result of coercive acts of the 
opposite party.” Fruhauf Southwest Garment Co. v. 
United States, 111 F. Supp. 945, 951 (Ct. Cl., 1953). 

Although the District Court concluded, as a matter of 
law, that appellant had exercised duress upon appellee, in 
order to obtain his consent to the agreement of March 10, 
1952, its findings of fact refer to no unlawful or improper 
acts as such. Instead, the Court found what it termed a 
“systematic course of harassment” engaged in by appel¬ 
lant. 5 Each of the acts referred to by the Court as con¬ 
stituting, in toto, this “harassment” will be examined in 
order to assess the sufficiency of each as a matter of law 
and as to its support in the record. 

A. Communications to Appellee's Mother. 

The District Court’s first instance of appellant’s “har¬ 
assment” of her husband is “communications to his 
mother.” The findings contain no reference to what was 
wrongful or unlawful about appellant’s communicating 
with her mother-in-law* and, therefore, do not meet the test 
that findings must be “sufficiently comprehensive and per¬ 
tinent to the issues to provide a basis for decision,” Schill¬ 
ing v. Schivitzer-Cummins Co., 79 App. D.C. 20, 22, 142 
F. 2d 82, 84 (1944). 6 The Court below could only have been 
referring to tw*o letters by appellant in which she told of 
her marital difficulties with appellee and of his adultery. 

The record is uneontroverted that appellant had been 
w’riting to appellee’s mother once or twice each month for 
seven years. (J.A. 165) It had apparently been her office, 
in the apportionment of family obligations, to conduct the 
letter writing for both her husband and herself. Her re¬ 
lations with appellee’s mother had, therefore, become close. 
In light of this history, it should come as no surprise that 
she wrote appellee’s mother about the threatened disrup¬ 
tion of her marriage. In normal familv relations this is 
precisely the sort of new r s winch one u’ould expect to be 

5 Paragraph 8 of Amended Findings of Fact. J.A. 33. 

« See Ulinr v. Uline, .... U.S. App. D.C.(Slip opinion, p. 3, May 21, 

1953). 
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circulated within the family. Often, it is a preliminary to 
intercession and mediation by other members of the family 
who enjoy the confidence of both parties to the dispute. 

To label such a normal incident of human relations as 
“coercive” and to include it among supposed acts of “har¬ 
assment” is to allow no place in the law for personal 
tragedy and genuine emotional upset. Appellee’s acts of 
adultery cannot constitute a legal bar to appellant’s telling 
her mother-in-law, with whom she had established a close 
relationship, of the collapse of her marriage. Having en¬ 
gaged in adultery, he could hardly have expected that he 
would remain insulated from its consequences both upon 
himself in terms of annoyance or guilt-feelings or upon 
members of his family in terms of loss of respect for him. 
There is no doubt that appellee may have been annoyed or 
vexed because his mother had been told of his adultery, but 
annoyance is not duress, Mitchell v. Mitchell, 108 N. E. 298, 
300 (III 1915); Morrill v. Amoskeag Savings Bank, 9 A. 2d 
519, 524 (N.H. 1939), especially where his annoyance, vexa¬ 
tion, or unhappiness is the end product of his own actions. 

B. Communications to Appellee's Business Associates. 

“Communications to employers and business associates” 
constitute the second instance of duress allegedly exer¬ 
cised by appellee. Since this quotation represents the en¬ 
tire finding on this point, it is apparent that here, too, the 
District Court failed to make its findings “sufficiently com¬ 
prehensive and pertinent to the issues to provide a basis 
for decision.” (79 App. D.C. at 22). Examination of the 
record reveals, however, that two of appellee’s own wit¬ 
nesses, associates at his place of employment, testified— 
Messrs. Hall and Bow r man. 7 In addition, appellee called Mr. 
McQuistion, a lodge brother, and Messrs. Trueax, Broyhill 
and Halliday—all colleagues of appellee at the First Na¬ 
tional Bank of Arlington, of which he was a director. No 
other testimony was adduced to support this finding. 

^ Appellee was employed by the United States Government at the time 
of trial. 
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1. Testimony of Messrs. Hall and Bowman 

Mr. Hall was appellee’s superior at the time the agree¬ 
ment was entered into and during the relevant period prior 
thereto. He testified that he and appellee had been in At¬ 
lanta, Georgia, in January, 1952, when appellee received the 
letter of January 1953, informing him that appellant would 
no longer live with him. On the day after his return to 
Washington sometime in January, 1952, Mr. Hall received 
a telephone call from appellant. She informed him that 
she was worried about appellant’s health and that she had 
not heard from him. (J.A. 88) This was the sum total of 
Mr. Hall’s testimony as to what had occurred prior to the 
date of the agreement, March 10, 1952. That this phone 
call was no more than an inquiry from a troubled woman 
whose marriage was foundering seems too obvious to re¬ 
quire any further comment. 

Mr. Bowman was another of appellee’s superiors. He 
testified that appellant had spoken to him several times 
in the course of a two year period running from 1951 to 
the date of trial, February, 1953 (J.A. 103) In the spring 
of 1951, almost a year prior to the agreement of March 
10, appellant called to ask whether appellee had returned 
from a trip upon which appellee and Mr. Bowman had 
gone together. “ * * • she seemed to be disturbed about 
him not coming home that particular time that I came 
home. Beyond that, that was about the essence of the whole 
thing. * * * Following that, there were other calls as to Mr. 
Wiseman’s health, and his work at the office.” (J.A. 103) 
These ‘ 4 other calls” were not placed specifically as to time 
except that they were “sometime in’51.” (J.A. 103) In re¬ 
ply to a question as to whether these calls were accusatory 
in nature, Mr. Bowman said, “Well, I am a little bit at a 
loss to say any accusations would be made there. She was, 
apparently, just trying to find out from me about him, 
rather than telling me or making any accusations against 
him, as to what I knew about his actions.” (J.A. 104) 
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2. Testimony of Messrs. McQuistion, Trueax, Broyhill 
and Ealliday 

Mr. McQuistion, appellee’s lodge brother, testified as to 
certain conversations between him and appellant, all of 
which took place in the summer and fall of 1952 (J.A. 100, 
102)—several months after the agreement of March 10, 
1952. Mr. Trueax, attorney for the First National Bank of 
Arlington, testified as to conversations with appellant’s 
counsel in December 1952 (J.A. 76, 80) and with others sub¬ 
sequent thereto (J.A. 83)—all at least nine months after 
the agreement of March 10. Mr. Thomas Broyhill, Chair¬ 
man of the Board of the First National Bank of Arlington, 
testified only that appellee (not appellant) had shown him 
his motion for a temporary injunction—which related to 
a collateral issue in this case, the matter of voting bank 
stock owned jointly by the parties. (J.A. 84). Obvi¬ 
ously, this occurred after the suit had been filed and 
hence a long time after the agreement of March 10 was en¬ 
tered into. Mr. William Halliday, President of the Bank, 
testified that the first communication received by him with 
regard to this case was on August 22, 1952—five months 
after the agreement (Tr. 497). 

It is apparent from even a cursory examination of these 
communications “to employers and business associates” 
that nothing done prior to the date of agreement could pos¬ 
sibly have constituted duress within the legal, moral or any 
other definition of the term. In fact, appellee’s counsel ap¬ 
parently bad no intention of relying on these “communica¬ 
tions” to prove coercion prior to, and hence as the inducing 
cause of, the agreement of March 10, 1952. His concern 
with these instances of “harassment” was solely to prove 
appellant’s breach of the non-molestation clause of the 
agreement. And only occurrences subsequent to March 10 
were relevant to this theory. Thus, in the words of appel¬ 
lee’s counsel below: “we have alleged, your Honor, that 
there has been a breach of the contract of March 10, 1952; 
and that breach goes right up to the present time. She was 
not to molest him. * * # ” (J.A. 78-9) The amended counter- 
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claim, despite its great particularity, nowhere refers to the 
communications by appellant to appellee’s business associ¬ 
ates and others as an inducing cause of the agreement. 
They are referred to only as illustrations of appellant’s 
breach of the non-molestation provisions of the agreement. 8 

It seems clear that evidence of communications subse¬ 
quent to March 10 has no relevance to the question of duress 
as the inducing cause of the agreement of March 10. 9 Only 
an unexplained feat of legerdemain could transform such 
after the fact breaches into oppressive tactics designed to 
coerce appellee to enter into the agreement in the first 
place. 

C. Appellant's Taking of Possession of Joint Assets. 

The third instance of “harassment” to which the lower 
court refers is the fact that appellant “took physical pos¬ 
session, during his absence on official business, of all their 
assets.” Appellant does not dispute that, during appel¬ 
lee’s absence in Atlanta, Georgia, in January, 1952, she 
took possession of the indicia of ownership of the various 
properties owned jointly by her and appellee. These in¬ 
cluded stocks, bonds, savings bank books, automobile and 
a deed of trust which they held on certain real property. 

Her reason clearly appears in the record. She had 
learned that her husband had made certain false entries 
in their savings bank book to hide failure to make deposits 
of joint funds, (J.A. 48a, 227), despite the fact that it had 
been their custom for thirteen years to act in bona-fide 

8 Paragraph 12 of the amended counter-claim (J.A. 19) states: 

“From March 10, 1952, to the present time, plaintiff has broken her 
covenants in oaragraphs 7, 8 and 9 of the Agreement, voided the con¬ 
siderations for said Agreement, and in effect has admitted that said 
Agreement was secured by fraud and duress and is unenforcable, as 
evidenced by the fact that she has: 

“(f) Harassed, annoyed, vexed and oppressed defendant by telephoning 
and talking to him, his boss, his friends, his business associates and his 
fraternal associates, and by making false accusations and derogatory re¬ 
marks to them about him, in violation of paragraph 8; * * 

9 In Fifth Avenue Bank of N. Y. V. Hammond Fealty Co., 130 F. 2d 993, 
995 (7 Cir., 1942), the Court said that since a non-molestation covenant “was 
an independent covenant and not the essence of the contract, we do not think 
its breach constituted such failure of consideration as to entitle the defendant 
... to treat the contract as ended. ’ ’ 
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joint fashion with regard to their property. Similarly, 
she had learned that appellee had taken jointly-owned 
savings bonds from her mother’s safe deposit box without 
her knowledge. These instances of “close” dealing oc¬ 
curred at about the same time she became convinced of 
her husband’s adulterous relationship with the co-respond¬ 
ent. She realized that the two might be linked and that 
assets she had worked so hard to accumulate might be dis¬ 
sipated. She resolved, therefore, to place the joint assets 
in safe-keeping until she and appellee could reach a de¬ 
termination on how they would divide the property. There 
is no intimation in the record that appellant dissipated 
any of the assets or threatened to dissipate them. Nor did 
appellant ever question appellee’s ownership interest in 
any of the property. Her sole concern was to keep the prop¬ 
erty intact until negotiations could be had and an agree¬ 
ment reached. Indeed, appellee’s counsel testified that he 
was not concerned that anything would happen to the prop¬ 
erty. (J.A. 295). 

There can be no doubt that appellant had the legal right 
to take possession of jointly-owned assets. Persons holding 
property in joint estates are “jointly seized of the entire 
estate, and each has an equal right to entry and possession, 
the possession of one being the possession of all.” Lyon v. 
Bursey, 42 App. D. C. 519, 521 (1914); Turner v. Denting, 
81 U.S. App. D.C. 113,114,155 F. 2d 181,182 (1946). Since 
the property was as much appellant’s as it was appellee’s, 
nothing in law or good sense required that she stand idly 
by while her husband concealed things from her and 
threatened dissipation of the assets. Having decided upon 
a course of action, she proceeded openly to put the evi¬ 
dences of ownership in safe-keeping pending division of 
the property. It -was open to appellee, if he felt that the 
course suggested by appellant, negotiation, was undesir¬ 
able, to petition the District Court for partition of the 
property, for an account or for any other remedy he 
thought appropriate. See generally 14 Am. Jur., Coten¬ 
ancy, § 64 et seq; 16 D.C. Code § 101. 



16 


The import of the District Court’s finding on this point 
is that it is duress to place someone in a position where he 
would have to invoke the aid of the courts. In the lower 
court’s words at the close of the case below, 

‘‘It doesn’t satisfy me to say that, well, the doors of 
the courts were open to him; why not? Because I think 
that he was placed in an unduly onerous position, a 
position in which he could not bargain freely.” (J.A. 
299). 

This Court has held that the contrary is true. In Board of 
Trustees, etc. v. 0. D. Wilson Co., 77 U.S. App. D.C. 127, 
128,133 F. 2d 399, 400 (1943), Wilson Co. contended it had 
entered into a contract under duress, because the Board of 
Trustees had threatened to forfeit a bid bond put up by 
Wilson if Wilson refused to contract in accordance with 
its bid. Judge Edgerton said, for the Court: 

“if appellee had, as it insists, a right to rescind, ap¬ 
pellant had no power to make good its threat. Its 
denial of the right to rescind did not conclude the 
question. Appellee could litigate it. Appellant was 
equally entitled to litigate it. . . . It follows that there 
was no duress. Appellee simply chose to contract and 
perform rather than have its right to rescind judicially 
determined. It is bound by the contract.” (Emphasis 
supplied). 

A similar case decided during the same term of this Court 
was Portland Hotel Corp. v. Fidelity Storage Corp., 77 U.S. 
App. D.C. 282, 134 F. 2d 57 (1943). There, too, differences 
arose between contracting parties—as to the construction 
of a lease. The Court characterized the position of the 
complaining party (appellants) as being that 

“appellees threatened them with eviction, that appel¬ 
lants were without funds, and that they thereupon en¬ 
tered into the first supplemental agreement to avoid 
eviction. They call this duress. But appellees were 
entitled to litigate, or threaten to litigate, the question 
whether appellants’ failure to make improvements 
ended their rights under the lease.” 10 

10 To the same effect are Diclc v. Marx and Rawollc, 55 App. D.C. 267, 268, 
4 F. 2d 879, 880 (1925); Rissi v. Fanelli, 63 A. 2d 872, 874 (D.C. Mun. 
App., 1949). 
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Appellee, represented by counsel who advised him that 
he could litigate the question of ownership of joint assets 
(J.A. 121), chose instead to negotiate. That he did so 
can hardly justify subsequent disavowal of the results of 
that negotiation. 

Although the District Court made no finding on the 
point, it may have based its conclusion of duress upon al¬ 
leged economic pressure resulting from appellant’s having 
taken possession of their joint assets. For example, ap¬ 
pellee testified at one point that he had no money with 
which to hire lawyers. How a man earning $8,600 per 
year, as appellee was during the period in issue, can plead 
poverty is incomprehensible. That it did not deter him from 
hiring a lawyer is evidenced by the fact that he was repre¬ 
sented bv counsel almost from the moment he learned of 
appellant’s action. Nor need his “poverty” have prevented 
him from making a substantial bank loan since the record re¬ 
veals that appellee, as a director of this bank, could borrow 
up to $2500 on his signature alone (J.A. 297). Clearly, the 
argument of economic pressure as the determinant of appel¬ 
lee’s action has no basis in fact. “In order to substantiate 
the allegation of economic duress or business compulsion, 
the plaintiff must go beyond the mere showing of a reluc¬ 
tance to accept and of financial embarrassment.” Fruhauf 
Southwest Garment Co. v. United States, 111 F. Supp. at 
951. In addition, as has been indicated, appellee had a 
remedy in the courts for everything appellant did. And the 
economic pressure was working on appellant too since she 
had turned over all of the joint assets to her attorneys for 
safekeeping pending completion of the negotiations. 

D. Appellant Barred Appellee From Their Home. 

The Court included in its listing of acts of “harassment” 
the fact that appellant “barred him from their home.’’This 
finding of fact is not disputed but appellant does take is¬ 
sue with the legal significance which the lower court at¬ 
tached to it. The house in question, like the other assets 
referred to above, was jointly owned. And joint owner¬ 
ship here was not a legal fiction. It was the product of 
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pooled earnings and resources over many years. When ap¬ 
pellee struck appellant in late December, 1951, the cumu¬ 
lative impact of this, following upon w r hat seemed clearly 
to be an adulterous relationship wdth the co-respondent, 
w*as too much for appellant to tolerate. She decided she 
could no longer live in the same house with appellee. Since 
the house was as much hers as it was appellee’s and since 
she had clearly been wronged, she took the initiative in 
barring appellee from their home. “Each has an equal 
right to entry and possession, the possession of one being 
the possession of all . . .” Lyon v. Bursey, 42 App. D.C. 
at 521. 

Under all the circumstances, it is difficult to see what 
course could have been pursued other than that adopted by 
appellant. Certainly, during the interim period before a 
consensual or judicial adjustment of property rights could 
be reached, one or the other of the parties w’ould have had 
to be excluded from the house. That it was appellee who 
was barred was merely a fortuitous circumstance, more 
than compensated for by the fact that it was his assault 
and his adultery which had created the rift between the 
parties. Here, we find the District Court labeling as 
coercive that which appellant had a legal and moral right 
to do. 

E. The Separate Maintenance Suit. 

The last of the acts of “harassment” referred to by the 
District Court deals with a suit for separate maintenance 
filed by appellant against appellee on February 13, 1952. 
The District Court found that “This suit was filed notwith¬ 
standing a letter in which her attorney had advised her 
husband that no legal action w r as contemplated until an 
opportunity was afforded for amicable adjustment. This 
opportunity w*as not granted before suit was filed. The al¬ 
legation of adultery in said suit w*as justifiable but the 
charges of cruelty and non-support were not justifiable.” 
(J.A. 33-4) Appellant does not dispute that the letter 
referred to was written to appellee. It was this letter 
written on January 5, 1952, in which appellant informed 
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appellee that she no longer wished to live with him because 
of his extra-marital conduct and because of his physical 
cruelty to her. The letter also stated that no suit was con¬ 
templated, pending an amicable adjustment, and suggesting 
that appellee retain counsel to discuss the matter of prop¬ 
erty settlement with appellants counsel. (J.A. 44). Appel¬ 
lant does challenge the finding, however, insofar as it says 
that no opportunity was afforded for amicable adjustment 
and that there was no justification for the charges of cruelty 
and non-support. 

1. Opportunity for amicable adjustment 

A suit for separate maintenance was filed by appellant 
against appellee on February 13, 1952, more than five 
weeks after appellant’s counsel had written appellee, who 
was then in Atlanta, Georgia, the letter referred to above. 
Appellee did not rush back, as he would undoubtedly have 
done if he were concerned that appellant would do any¬ 
thing drastic in his absence. Instead he stopped off at his 
mother’s home in Tennessee for a few days. He learned 
there that appellant had taken physical possession of their 
joint assets (J.A. 169). But even then, he did not rush 
back. 

Within three or four days after^appellant’s return to 
Washington on February 5,1952/appellee retained counsel, 
Mr. Benjamin Dorsey. (J.A.40). Mr. Dorsey testified that 
he called appellant’s counsel immediately and “We ar¬ 
ranged an appointment in his office within the next day or 
two days.” (J.A. 105) Between the date on which Mr. Dor¬ 
sey was retained and February 13, 1952, Mr. Dorsey testi¬ 
fied that he conferred with appellant’s counsel “to the 
best of my recollection, and including extended telephone 
calls, I would say four, five [times].” (J.A. 105) Mr. Dor¬ 
sey was told beforehand that a complaint for separate 
maintenance would be filed and the reason for such filing. 
In his own words, 

“Mr. Wachtel told me that he would like to serve a 

complaint, an action for separate maintenance on Mr. 

Wiseman because he wanted to keep jurisdiction of 



20 


him. * # # we had no objection to service of such com¬ 
plaint * * I offered to produce Mr. Wiseman at the 
Marshal’s office in District Court which I thought was 
the logical place for service. Mr. Wachtel said that he 
would prefer to have it served in my office; so we ar¬ 
ranged it that way.” (J.A. 107) 

It is apparent that (1) the parties had had ample op¬ 
portunity for amicable adjustment—viz. 4 to 5 extended 
conversations prior to the filing of the suit for separate 
maintenance; (2) both appellee’s counsel and appellee knew 
and consented to the filing of the suit for separate mainte¬ 
nance, the main purpose of which was to retain jurisdiction 
of appellee. 11 Appellant was not required to continue in¬ 
definitely the courtesy originally extended, especially when 
appellee’s counsel knew and agreed to the modification of 
the original plan. The key to the lower court’s attaching of 
significance to this point may be found in the purported 
fact that appellee “had to defend the suit lest it be ad¬ 
judicated by default.” Yet, appellee himself was not con¬ 
cerned and certainly not in any sense coerced by this. In 
the words of his counsel, Mr. Dorsey: 

“Mr. Wachtel said that this complaint had been filed 
for the purpose of reserving jurisdiction; and that in 
his opinion, no answer would be necessary; and that he 
would take no default judgment. I told him he couldn y i 
take a default judgment on that anyway, hut no an¬ 
swer was ever served .” (J.A. 108). 

Since no answer was served, no default was taken, and 
neither appellant nor his counsel were in any way “placed 
in fear”, how was appellee coerced? 

2. The allegations of the separate maintenance suit. 

The Court attached weight to its finding that one ground 
alleged as the basis for the maintenance suit—adultery— 
was justifiable and two others—cruelty and non-support— 
were not. 

ii This was thought to be important at the time because appellee worked in 
Virginia and might have moved there and also because there had been some 
talk of his taking a job in another jurisdiction. (J.A. 177-8) 


21 


The record clearly establishes—indeed, appellee ad¬ 
mitted—that he had kicked appellant prior to the filing of 
the suit. In his own words, “I got up and booted her.” 
(J.A. 48$). It would be strange indeed if assault and bat¬ 
tery w’ere not considered justification for a charge of cruel¬ 
ty. So far as the allegation of non-support w’as concerned, 
this too w^as proper since the parties vrere already living 
separate lives and the joint assets of the parties had been 
placed in virtual escrow by appellant pending adjustment 
of the property aspect of the dispute between the parties. 

F. The Agreement Was Not the Result of Duress. 

The law seeks to uphold contracts, not to set them aside. 
It is for this reason that courts have fashioned the doctrine 
that only “clear and convincing evidence’’ will justify up¬ 
setting a bargain struck by the parties themselves on the 
ground of duress or fraud. Instead of “clear and convinc¬ 
ing evidence” of duress, w T e have in this case the exact 
opposite. Both parties were represented by counsel at each 
stage of the negotiations. Everything was done in the open, 
with immediate notice to the other side. When appellant 
took possession of the joint assets because of her concern 
that appellee was dissipating them, she immediately sug¬ 
gested that appellee obtain counsel so that the parties 
might negotiate a division of the property. If appellee had 
not been in accord with this suggestion, he could have 
brought suit against appellant for a partition or an ac¬ 
counting. This he did not do but deliberately chose to nego¬ 
tiate and to enter into the agreement of March 10. Simi¬ 
larly, before appellant filed suit for separate maintenance, 
she obtained appellee’s consent to accept service. And, 
before the March 10 agreement wras reached, there were 
many conferences as to the terms of that agreement. 

How much more extreme and immediate acts of coercion 
must be to constitute duress is set out in some detail in 
Mitchell v. Mitchell . 108 N.E. 298 (Ill., 1915), where a wife 
sought to invalidate an instrument executed by her on the 
ground that her signature had been obtained by duress. 
Her husband had struck her, driven her from their home 
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and secreted their children when she refused to sign the in¬ 
strument. The Court said there, 

“Mere annoyance or vexation, or a quarrel or cruelty 
at a previous time, will not constitute duress; but there 
must be such compulsion affecting the mind that the 
execution of a contract * # * is not a voluntary act of 
the maker. ” Id. at 301. 

It is at the time of the agreement that a person must be 
under duress if he wishes subsequently to set aside the 
agreement. In Mitchell, the conceded acts of cruelty and 
the secreting of children from a mother some time previ¬ 
ously did not suffice to invalidate an agreement when, at 
the time of the agreement, no one “saw anything done to 
indicate oppression of any sort.” Here, in addition to an 
absence of prior duress, there was nothing even resembling 
coercion on March 10, the date of the agreement. Appellee 
went to the meeting on that date, accompanied by his law¬ 
yer, and ready to enter into an agreement which had been 
substantially negotiated prior to that date and which had 
been exchanged, in draft form, between counsel for com¬ 
ment and revision. (J.A. 124). Appellee himself attested to 
the absence of duress on March 10, in the presence of his 
counsel, when he signed the agreement, the final paragraph 
of which states: 

“14. Both parties hereby confirm the fact that they 
have each acted upon independent legal advice, and 
that said contract is the voluntary act of both parties, 
free from any undue influence or coercion. ,, (J.A. 13) 

If appellee now thinks he made a bad bargain (a view with 
which appellant takes issue infra), he cannot, after the fact, 
have it set aside. The law of duress, like “the law of fraud 
cannot be invoked to invalidate a bad bargain arrived at 
by informed parties.” McNabb v. Thomas, 88 U.S. App. 
D.C. 379, 382, 190 F. 2d 608, 611 (1951). 
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in. THE CONCLUSION THAT APPELLANT DEFRAUDED 
APPELLEE IS NOT SUPPORTED BY LAW OR FACTS. 

The District Court found that appellee did not have 
“complete freedom of will” at the time of the agreement of 
March 10 because of the “harassment” already discussed 
and because of the fraud set out in paragraph 7(c) of the 
Amended Findings. 12 That finding reads: 

“(c) Plaintiff led defendant to believe, and defendant 
believed, that if he would transfer certain assets to 
her before executing said agreement and execute said 
agreement transferring more property to plaintiff she 
would thereafter become reconciled with him; whereas 
plaintiff at the time of making such representations to 
defendant had no intention of doing so.” 

A. Findings of Fraud and Duress Are Mutually Exclusive. 

It seems fairly clear that, properly analyzed, fraud and 

duress, as those terms are given meaning by the lower 

courts findings, are mutually exclusive concepts. Fraud in 

the inducement of a contract exists onlv where “a material 

* 

misrepresentation of fact ... is relied upon.” Darnell v. 
Darnell, 200 F. 2d 747, 748 (U.S. App. D.C., 1952). The 
defrauded party, “in so acting on it # • * [must have been] 
ignorant of its falsity, and reasonably believed it to be 
true.” Southern Development Co. v. Silva, 125 U.S. 247. 

Thus, if appellee entered into the agreement of March 
10 in reliance on a fraudulent representation that appel¬ 
lant “would thereafter become reconciled with him,” then 
he must have believed it to be true and, for that reason, 
entered into the agreement. In the exercise of free will, 
he must have been willing to exchange property for a 
promise of reconciliation. 

In marked contrast, duress, by definition, requires that 
“one side involuntarily accepted the terms of another.” 
Fruhauf Southwest Garment Co. v. United States, 111 F. 
Supp. at 951. If, therefore, appellee acted under duress, 
he could not have entered into the agreement because he 
was induced to do so by the promise of reconciliation. 

12 See Paragraph 10 of Amended Findings of Fact, J.A. 34. 
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The District Court cannot have it both ways. Either ap¬ 
pellee entered into the agreement because he wanted ap¬ 
pellant back or he entered into it because his “will [was] 4 

overcome and an involuntary act or contract induced.” , 

O’Toole v. Lamson, 41 App. D.C. at 285. It is submitted 
that the findings of both fraud and duress as the inducing 
cause of the agreement of March 10 are contradictory and 
that this constitutes reversible error. The reliance placed < 

by the court below on the combination of fraud and duress 
as having deprived appellee of his freedom of will indicates 
that if one of the props were to be removed, the finding 4 

would fall. 

B. The "Promise" to Reconcile. 4 

I 

The only finding of misrepresentation made by the lower “ 

court was that appellant, without having any intention to < 

do so, led appellee to believe that “she would thereafter 
become reconciled with him” if he would transfer certain 
assets to her and also execute the agreement of March 10 , 

transferring additional assets. There is no doubt that ap- J 

pellee did transfer assets to appellant prior to March 10 
and that he also executed the agreement of March 10. The 
issue here is whether there is “clear and convincing evi- 4 

dence” in the record to support the Court’s finding that \ 

appellant led appellee to believe “she would thereafter 
become reconciled with him”, whether appellee relied on 
that promise, and whether such a representation can con- ^ 

stitute fraud as a matter of law. * 

1. The circumstances are inconsistent with a promise by 

appellant to reconcile. « 

According to appellee’s testimony, he and appellant met i 

on March 5, 1952, at the Raleigh Hotel. Appellant then is < 

said to have promised him that “at some future time to be 
decided by her” they would discuss reconciliation. 13 No 
agreement was reached as to when reconciliation would » 

occur. It was to be, in appellee’s words, “Just a later 

13 See Paragraph 18(b) of Amended Findings of Fact, J.A. 36. 
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date ... we could work it out later/’ (J.A. 138) Nor was 
there any agreement that they would become reconciled at 
this “later date”. They were merely to “work toward the 
ends of the reconciliation.” (J.A. 140) In return for this 
“promise”, appellee says he agreed to the transfer of the 
property set out in the separation agreement. 

Despite the fact that appellee seeks to place himself in 
the position of a penitent on March 5, 1952, seeking only 
forgiveness and surrendering his property in return for 
no more than a transparently non-existent “promise” to 
reconcile, he insisted that the behavior of the parties was 
not a condition of their reconciliation. (J.A. 140-1). Indeed, 
he informed the co-respondent’s superior at the Depart¬ 
ment of Agriculture that his separation agreement with 
his wife had freed him so that he could see Miss Burge as 
if he were unmarried. (J.A. 221) And he made full use of 
this license. His own testimony reveals that (1) at about 
the time of the agreement, he leased an apartment across 
the street from Miss Burge (J.A. 46, 135); (2) Miss Burge 
visited him at his apartment more often than she had pre¬ 
viously—at least 1 to 2 times weekly after the agreement 
(J.A. 48, 142); (3) he drove her to work 1 to 3 times 
per week and kissed her each time he left her at her place 
of employment (J.A. 142); (4) Miss Burge made his 
bed (J. A. 135) and also occasionally did her laundry in 
his apartment (J.A. 136, 142); (5) appellee and the co¬ 
respondent spent three week-ends at resort hotels (J.A. 
141); appellee spoke to “15 or 20” detectives about check¬ 
ing on his wife’s activities (J.A. 170-1). It is principally 
out of the circumstances set out in (1) to (5) that the 
Court found. 

“clear and convincing circumstantial evidence of de¬ 
fendant’s adultery on occasions other than August 3, 

1952, with the co-respondent named in the action.” 

(Amended Finding of Fact No. 6, J.A. 33). 

In view of the circumstances surrounding the so-called 
“promise”, circumstances testified to by appellee himself, 
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appellant submits that it is inherently incredible that any 
such promise was made. 

Appellant’s view is further evidenced by appellee’s state¬ 
ment that he expected appellant to reconcile with him de¬ 
spite his behavior, and this because he was acting within 
the scope of paragraphs 7 and 8 of the agreement. (J.A. 
47, 142-3) 14 Those paragraphs embrace the non-molesta¬ 
tion provisions and were agreed to by the parties on March 
10, 1952, five days after the alleged promise to reconcile 
was made. There is no explanation whatever, either in the 
record or in common sense, for a promise to reconcile, 
which is supposedly the inducing cause of a far-reaching 
property settlement, to be followed only five days later with 
as broad a non-molestation clause as it is possible to write. 
Obviously, reconciliation and non-molestation are thesis and 
antithesis. By no stretch of the imagination can they be 
said to contemplate the synthesis of reconciliation. If each 
party is barred from visiting the other and from seeking to 
restore the marital relationship with the other, it is difficult 
to see how reconciliation could have been accomplished. 
Nor is a provision that each is 

“to have independent liberty and freedom of action 
and conduct as fully and in all respects as if respective¬ 
ly unmarried,” 

a provision construed by appellee to authorize adultery, 
calculated to produce reconciliation. 

If appellee’s account of what took place on March 5 is 
correct, then certain obvious questions need answers not 
to be found in the record. Why, for example, did appellee 
permit these non-molestation provisions to remain in the 
agreement if, only five days earlier, he and appellant had 
agreed “to work towards the ends of the reconciliation”? 
Why did his lawyer, who was present when appellee signed 
the agreement, not insist that the agreement between the 
parties include what the District Court found to be the in¬ 
ducing cause of the agreement, the promise to reconcile? 
The answer is simple. There was no promise to reconcile. 


14 These paragraphs are found at J.A. 11-12. 
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Appellant, throughout her testimony, denied any such 
agreement or promise and not a single circumstance exists 
to reflect on her credibility on this issue. She testified that 
the discussions which took place on March 5, 1952 con¬ 
cerned only division of the joint property—a matter which 
the attorneys for the parties had not been able to resolve 
and which they had, therefore, turned back to the parties 
themselves for further negotiation. (J.A. 140) 

Appellant’s version of what occurred on March 5th is 
supported by the separation agreement itself. As has al¬ 
ready been pointed out, it contains no reference to the al¬ 
leged promise to reconcile. “No matter what the parties 
may have had in mind, the court must construe their rights 
on the basis of the contract as written.” Simpson Bros. v. 
District of Columbia, 73 F. Supp. 858, 859 (D.D.C. 1947), 
aff’d 85 U.S. App. D.C. 275, 279, 179 F. 2d 430, 434 (1949). 
Provisions as to reconciliation are frequently found in 
agreements dealing with separation and property settle¬ 
ments. 15 It is, therefore, significant that there is no refer¬ 
ence to it here, especially since lawyers represented the 
parties at every stage. The absence of a provision as to re¬ 
conciliation in such a “professionalized context” brings 
this case within the principle stated in Dixon v. Bernstein , 
86 U.S. App. D.C. 336, 337, 182 F. 2d 104, 105 (1950): 

“Within such a professionalized context, it seems rea¬ 
sonable to suppose that if the parties had intended to 
make their contract dependent upon conditions other 
than consummation of sale, they would have done so.” 

The finding of the District Court that appellant promised 
appellee she “would thereafter become reconciled” with 
him is “clearly erroneous.” 

2. Even if appellant did promise to reconcile , appellee did 
not rely on that promise. 

The law of fraud requires, as one of its elements, that 
the defrauded party must have relied upon the misrepre¬ 
sentation. Darnell v. Darnell, supra. It must clearly ap- 


15 See Anno., 40 A.L.R. 1227. 
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pear “that the representation gave occasion to the con¬ 
tract, and that, in the absence of such representation, the 
contract would not have been made.” Security Investment 
Co. v. Garrett, 3 App. D.C. 69, 76 (1894). Assuming that a 
promise to reconcile was made, if appellee knew, on the 
date of the agreement, that his wife had no intention of 
reconciling with him, then he could not have been relying 
on her promise to reconcile when he signed the agreement. 
“One cannot close his eyes to the obvious and claim to 
be deceived.” Clark v. Barlow, 122 F. 2d 337. Similarly, 
if he entered into the agreement for reasons other than re¬ 
conciliation, then the promise to reconcile could not have 
induced the agreement. 

Appellee testified that on March 10,1952, he had no hope 
that his wife would become reconciled with him but that 
he was willing to try (J.A. 145). He said at another point 
that he could never get her to agree that she would do any¬ 
thing to reconcile (J.A. 134). And, in a deposition referred 
to in the record, appellee stated that on March 10, 1952, he 
did not love his wife—a statement which he sought to ex¬ 
plain away at the trial (J.A. 133) but which, in light of 
his behavior with the co-respondent, seems too obvious to 
require emphasis. On this same point, he testified that he 
had lost his affection for appellant because she had con¬ 
nived to get property which had previously been in his 
name alone into joint ownership, 16 all of which had occurred 
prior to March 10, 1952 (J.A. 143-4). If all of the above 
is true, then it is difficult to see how appellee could have 
been misled. Certainly, one who does not love his wife, 
cannot get her to agree to reconcile, and has no hope that 
she will reconcile, does not enter into a far-reaching prop¬ 
erty settlement because of her “promise” that she would 
become reconciled with him. Especially is this true when 
the promisee reached a belief three monthsf before the 
“promise” was made that the promisor was vicious (J.A. 
130-1). And if all of this is not enough, appellee stated 
in his deposition that, on March 10,1952, he thought he was 

16 It is undisputed that all of their property was purchased out of joint 
funds. (J.A. 48) 
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being defrauded (J.A. 152). How one can be defrauded 
when he is fully aware of the purported fraud is not 
explained. 

The plain answer to all of these contradictions in ap¬ 
pellee’s story is twofold: (1) there was no promise to re¬ 
concile; (2) appellee entered into the separation agree¬ 
ment for reasons of his own which had no relationship 
whatsoever to fraud. Thus, he says at one point that he 
signed the agreement in order to get his property back 
(J.A. 158). At another point, he says he signed in order 
to get appellant to withdraw her suit for separate mainte¬ 
nance (J.A. 143). And still again, appellant testified, with¬ 
out denial by appellee, that he had characterized the settle¬ 
ment between them as a “generous” one on his part. 

3. Even if appellant did promise to reconcile, appellee 
made no “genuine effort to effect a reconciliation .” 

In addition to finding a promise to reconcile, the District 
Court found as a fact that appellee “made a genuine effort 
to effect a reconciliation with” appellant. 17 It is only if 
appellant and appellee did exchange promises of reconcilia¬ 
tion that performance of those promises by either party be¬ 
comes relevant. Appellant will show that appellee’s own 
actions were completely incompatible with a “genuine 
effort” to perform his part of the alleged agreement to 
reconcile. 

Much of the evidence on this point has already been 
called to the Court’s attention in connection with the ques¬ 
tion whether a promise to reconcile was made by appel¬ 
lant. Its relevance here is so clear, however, that brief 
reference will be made to it again. 18 During the period in 
which appellee was supposedly making a “genuine effort” 
to reconcile, his own testimony reveals that (1) the co-re¬ 
spondent, Betty Burge, visited him 1-2 times per week in 
his apartment; (2) she occasionally did her laundry in his 
apartment; (3) he drove her to work 1-3 times per week and 
kissed her good-bye; (4) he and the co-respondent spent 

17 J.A. 33. 

18 The references to the Joint Appendix is to be found III-B-1, supra. 
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three week-ends, together out of town including the week¬ 
end of May 30 and July 4; (5) the co-respondent made 
appellee’s bed for him; (6) appellee leased an apartment 
just across the street from the co-respondent; (7) appellee 
saw the co-respondent more often after the so-called agree¬ 
ment to reconcile than before it; (8) appellee spoke to “15 
| or 20” detectives about checking on his wife’s activities. 

In addition, Mr. Hamblin, Betty Burge’s superior at the 
Department of Agriculture, testified without denial by any¬ 
one, that appellee had told him that he was free to go with 
Betty Burge after the date of the agreement, March 10, 
1952. 

! It is incredible that a person making a “genuine effort” 

! to become reconciled with his wife would openly see so much 

| of the woman w*ho had come between them at the very time 

of the so-called “genuine effort.” It should be kept in mind 
that the various incidents outlined above constituted the 
major part of what the District Court termed “clear and 
convincing circumstantial evidence” of appellee’s adul¬ 
tery. 19 How adultery and a “genuine effort” to reconcile 
can exist during the very same period of time is beyond the 
comprehension of appellant. Appellee, however, found a 
rationalizing principle for these seeming irreconcilables in 
the non-molestation provision of the agreement of March 
10. He would have it both ways: as he told Mr. Hamblin, 
the non-molestation clause freed him so that he could go 
openly with Betty Burge; as he told, and convinced the 
Court below, neither the non-molestation clause nor his re¬ 
lations wdth Miss Burge were a bar to his so-called “gen¬ 
uine effort” to reconcile. 

The sole evidence of appellee’s having made an attempt 
T to reconcile subsequent to the date of the agreement is a 

4t>wws note written by him to appellant in late June or early July 
>r iUt ~ctk - of 1952 (J. A. 68)^ That note which began^^ wn a nA g e iag 
■ U) th ff 1 beach iY ■ ” (T . A i '141) , was”written shortly after 

appellant had seen appellee with the co-respondent in his 
car, laden with packages which seemed to augur a week- 

19 Amended Finding of Fact No. 6 (J.A. 33) 
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end trip to the beach (J.A. 69). The fact is that this was 
one of the week-ends that he did spend at the beach with the 
co-respondent (J.A. 141). But even taken at face value, the 
note is as compatible with an attempt to rebut circum¬ 
stantial evidence of adultery as it is with a “ genuine ef¬ 
fort” to reconcile. Other than this note, we have only tes¬ 
timony as to telephone calls made by appellee to which 
appellant refused to pay attention (J.A. 134). 

When these few isolated instances are weighed against 
the continuous course of conduct represented by appel¬ 
lee’s relations with Miss Burge during the period in ques¬ 
tion, it becomes obvious that the District Court’s finding 
that appellee made a “genuine effort” to become recon¬ 
ciled with appellant was “clearly erroneous.” 

4. Even if appellant said what appellee claims she did, it 

did not constitute a legally effective promise . 

Since appellant steadfastly denied any promise to recon¬ 
cile and the court below made no specific finding as to the 
nature of the promise, we must look to appellee’s testimony 
for the details of the alleged promise. 22 * Following is the 
relevant testimony: 

“The Court: There was no agreement between you, 
as I gather, or understanding, let’s say, prior to March 
10, * * * as to when this reconcilement would come 
about ? 

The Witness : No, your Honor. She said that after 
we got together— 

The Court : What would determine when you would 
go back? 

The Witness: Just a later date. There wasn’t any 
time specified. If I would be generous enough to sign 
the contract and give her that much of the property, 
she would withdraw the separate maintenance suit and 
then we could work it out later.” (J.A. 138) 

• • • 

“ TMr. Boss] : Going back to these meetings with Mrs. 
Wiseman and her agreement to reconcile, do I under- 

22 aThe Court’s only description of the “promise”, made in its findings 
with regard to ratification, was to reconcile “at some future time to be de¬ 
cided by her.” (J.A. 36) 
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stand that that was the only thing, the agreement to 
distribute the property? 

[Mr. Wiseman] : Well, the separate maintenance suit 
w T ould be withdrawn and vre would settle the property 
and then work toward the ends of the reconciliation. 

Q. You would work toward it? 

A. That was the understanding and agreement we 
had, that we would reconcile. You have to \rork toward 
it; you don’t reconcile the next day, in five minutes. 

Q. When was this to take place, this reconciliation? 

A. No definite date. ” (J.A. 140) 

Thus, assuming that the parties came to an agreement with 
regard to reconciliation, it is undisputed that no time was 
fixed as to when this reconciliation would occur. There 
was not even any agreement that there would be a recon¬ 
ciliation. The parties merely agreed to “work towards the 
ends of the reconciliation” which was to take place at “a 
later date. There wasn’t any time specified. ” 

This is a prototype of what has been referred to in con¬ 
tract law as an unenforceable agreement to agree. “A 
contract is incomplete and unenforceable when, as to some 
essential term, there has been no agreement but only an 
agreement to agree in the future. * * * In such cases the 
legal effect, or lack of effect, is the same as if the parties 
had left blanks in the writing, to be filled in later when 
their minds should meet. * * # If the contract contains, as 
to some material term, an ‘agreement to agree’ and it fairly 
appears that what the parties intended was that the treaty 
should be binding only if the parties did thereafter in fact 
arrive at a mutually satisfactory agreement as to that term, 
then unless and until they arrive at the point, there is no 
contract.” May Metropolitan Corp. v. May Oil Burner 
Corp., 49 N.E. (2) 13,15 (N.Y. 1943). In the present case, 
accepting appellee’s description of the “agreement”, it is 
clear that the parties left to future agreement not only the 
time of the agreement but whether they would reconcile 
at all. Certainly, all that was intended was that a contract 
would come into existence “only if the parties did there¬ 
after in fact arrive at a mutually satisfactory agreement” 
as to the omitted terms. 
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The matters left open for future agreement here were 
certainly at least as broad as leaving the contract price to 
be determined in the future, without contractual standards 
by which that price might be fixed. It is generally recog¬ 
nized that “a contract to sell at a price to be arrived at 
by later agreement is a mere agreement to agree and alto¬ 
gether futile unless a later agreement is actually made. ,, 
In re Autler, 27 F. Supp. 299, 300 (S.D. N.Y., 1939); ALI, 
Restatement of Contracts, § 32, Illustration 10. 

Language almost identical to that involved here has been 
held to be too vague and indefinite to constitute a legally 
recognizable obligation. In Downtown Investment Assn. 
v. Boston Metropolitan Buildings, 81 F. 2d 314 (1 Cir., 
1936), the Court had before it a lease which provided, inter 
alia, that 

“(f). All questions with regard to films to be shown, 
changes of policies in the management of the theatre 
and all questions of this type * # * are to be worked out 
with Messrs. Pinanski and Mullm.” [Id. at 319]. 

This provision and others were found to be so indefinite as 
to be unenforceable in the courts and hence to be improper 
corporate reorganization plans under the Bankruptcy Act. 
Said the Court, 

“In order for an agreement to be binding, it must be 
so definite in its terms that the promises and perform¬ 
ances to be rendered by each party are reasonably cer¬ 
tain. * • • Only the general terms of the lease have 
been agreed upon. Important provisions are left un¬ 
settled. There is ample opportunity for disagreement 
under clause (f) alone. Obviously, the proposed lease 
is lacking in many essentials which are necessary to 
constitute an enforceable obligation at law or specific 
performance in equity.” [Id. at 319, Emphasis sup¬ 
plied]. 20 

The import of these cases is that vagueness or indefinite¬ 
ness of either offer, acceptance, or essential terms of an 

20 Sec also Beidler v. Davis , 50 N.E. 2d 613, 615-16 (Ohio App. 1943); 
Davis v. General Foods Corp., 21 F. Supp. 445, 446 (S.D. N.Y. 1937); Corbin’s 
Anson on Contract, $$ 55, 130 (1930); A.L.I., Restatement of Contracts , $32. 
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agreement result in agreements which are merely illusory 
and which have no legal effect. Thus, if appellant and ap¬ 
pellee did enter into a separate oral covenant as to recon¬ 
ciliation, outside the written terms of the agreement of 
March 10, the essential terms of the covenant were left 
completely open for the subsequent agreement of the par¬ 
ties. As a result, the covenant had no legal effect and 
hence, its alleged breach by appellant did not justify the 
District Court in setting aside the agreement of March 10. 

Nor does the fact that appellee claims fraud in the in¬ 
ducement affect these conclusions. If no legal effect re¬ 
sulted from an agreement to agree at a later date as to 
whether a reconciliation would take place at a time to be 
decided by the alleged promisor, it cannot be given legal 
effect merely by labeling it fraud. In Robinson v. Paries , 24 
Atl. 411, 413 (Md., 1892), the Court refused to set aside a 
contract on the ground that it was induced by a representa¬ 
tion that certain stock would pay as much as 20% divi¬ 
dends. The Court said there, 

“A representation which merely amounts to a state¬ 
ment of opinion, judgment, probability, or expectation, 
or is vague and indefinite in its nature and terms, or is 
merely a loose, conjectural, or exaggerated statement, 
goes for naught, though it may not be true; for a party 
is not justified in placing reliance on such statement or 
representation. Such an indefinite or speculative rep¬ 
resentation should put the person to whom it is made 
upon inquiry; and, if he chooses to put faith in such 
a statement, and abstains from inquiry, he can have no 
ground of complaint.’’ 

This same view was stated by this Court in Baker v. Baker , 
54 App. D. C. 214, 217, 296 Fed. 961, 964 (1924) when it 
pointed out that “the party to whom the representation is 
made must ... be warranted in accepting it” and fur¬ 
ther that 

“False representations as to matters of intention, not 
amounting to a matter of fact, although it may have in¬ 
fluenced a transaction, is not a fraud at law. • * * No 
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statement as to what will be done, or is intended to be 
done, in the future constitutes fraud.” 21 

In a case more nearly comparable on the facts than those 
referred to above, the Court of Appeals for the Eighth 
Circuit said, 

‘ ‘ There was nothing in the letters of Daniels or in the 
provisions of the contract relative to a future recon¬ 
ciliation on which fraud can be predicated. • * # The 
statements relied upon to establish the fraud all relate 
to the future. Under a fair construction, they are 
hardly more than expressions of a hope or an intention 
to live with his wife at some indefinite time in the 
future; and, at most, they were either promises or 
prophecies, and fraud may not be predicated of either.” 
Daniels v. Benedict , 97 Fed. 367, 380 (8 Cir., 1899). 

It is respectfully submitted that, assuming appellant made 
it, her agreement to work towards reconciliation at some 
unspecified later date is equally lacking in the requisites of 
fraud. 

Appellant recognizes that there are cases in this juris¬ 
diction and elsewhere which hold that “where one prom¬ 
ises to do a certain thing, having at the time no intention 
of keeping his agreement, it is a fraudulent misrepresenta¬ 
tion of a fact.” Hight v. Richmond Park Improvement Co., 
47 App. D. C. 518, 534 (1918), decided prior to Baker v. 
Baker , supra. The promise must, however, be to do a “cer¬ 
tain thing” in the future. The departure from the general 
rule that fraud requires misrepresentations of present facts 
is a limited one and requires that the promise be specific 
and definite. Examination of the case law will reveal that 
wherever promises as to the future, or statements of opin¬ 
ion and expectation, have been held to constitute fraud, they 
have been sufficiently specific and definite to warrant being 
relied upon. 22 A promise to work toward reconciliation, 

21 Sec Sawyer v. Prickett. 86 U.S. 146, 150, 22 L. Ed. 105, 107 (1874); 
JaeJcson <f Sharp Co. v. Fay, 20 App. D.C. 105. 112 (1902). Commre 
McKabb v. Thomas. 88 U.S. App. D.C. 379, 381, 190 F. 2d 608, 610 (1951) 
(“An expression of opinion as to the value of property is ordinarily held not 
to be actionable because it is not a statement of fact’’). 

22 See, e.R., Eipht v. Jtichmond Park Improvement Co., 47 App. D.C. 518, 
534 et seq. (1918); McNabb v. Thomas, 88 U.S. App. D.C. 379, 190 F. 2d 
608 (1951). 
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which may or may not take place at an indefinite future 
date to be decided by the alleged promisor, is far too specu¬ 
lative and conjectural to warrant being accepted and relied 
upon by a reasonable man. And an agreement predicated 
on mutual promises to that effect can have no legal validity. 

C. Although the Fairness of the Agreement of March 10 Should 
Not be in Issue, It Is a Fair Agreement. 

The District Court found that the agreement reached by 
the parties awarded to appellant approximately 88% of 
their jointly-owned property and that such a proportion 
was “unfair, close to . . . unconscionable.” This finding 
apparently was placed on the scales by the lower Court to 
support its finding of fraud. The Court drew its ratio of 
88% to appellant and 12% to appellee from the following, 
which represents the property received by each party under 
the separation agreement. 23 

Appellant — Mrs. Wiseman 


a) Equity in house $ 6,625 

b) Deed of trust note 3,900 

c) U. S. Savings Bonds 1,200 

d) 220 shares—Northrop Aviation stock 3,000 

e) 365 shares—Bank stock 20,075 

f) Household furnishings 1,000 

g) Savings account 1,600 

h) Life insurance policy 1,475 


Total $38,875 

Appellee — Mr. Wiseman 

a) Pontiac automobile $ 1,500 

b) U. S. Savings Bonds 2,500 

c) 35 shares—Bank stock 1,925 


Total 5,925 


Total of both $44,800 


23 For the Court’s valuations, see Amended Findings of Fact 12, 16, 17. 
(J.A. 34-5) 
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Using the Court’s own basic figures, appellant’s proportion 
of the total property works out to 13.2% and appellant’s 
share to 86.8%, rather than to 12%-88%. 

Included in appellant’s proportion is an item of $1,475, 
which represents the cash surrender value of a life insur¬ 
ance policy maintained by appellee with appellant as 
irrevocable beneficiary (in accordance with paragraph 12 
of the agreement of March 10, J.A. 13). This item was 
improperly included in appellant’s share. She had no right 
to the cash surrender value and, if she predeceased her 
husband, would receive nothing under the policy itself. A 
case very close on its facts to this one was recently decided 
by the United States Court of Appeals for the Seventh 
Circuit. The Court held that premiums paid by a husband 
to keep alive a policy like the one involved here, (a life in¬ 
surance policy with the divorced wife made an irrevocable 
beneficiary as the result of a separation agreement) were 
not alimony and hence did not constitute taxable income to 
the wife. 24 Appellant submits that the rationale of that 
case is equally applicable to the cash surrender value of 
appellee’s life insurance policy. It did not represent an eco¬ 
nomic gain to appellant and hence was improperly included 
in her share of the property. Subtraction of this amount 
of $1,475 from appellant’s share and addition of it to ap- 

-4 Sclitjman v. Commissioner . 22 L.W. 2178 (7 Cir., Oct. 19, 1953). The 
court said: “Certainly, the wife did not actually receive the cash payments 
in controversy, since they were made by the husband directly to the insurance 
company * * * 

“The most that can be said is that the right which [the wife] acquired at 
the time the separation agreement was executed was preserved to her from 
year to year, including those here involved, by the husband’s payment of the 
premiums on his life insurance policies which he was obligated to make. After 
the payments were made she had no different or greater right than she had 
before. In any event, whatever right she had or acquired was dependent upon 
so many contingencies that its value could not be measured or ascertained 
during the taxable year. And it was a matter of rank speculation or con¬ 
jecture as to whether [the wife] would ever realize any economic gain. The 
only benefit which we are able to discern accruing to (her) during the tax¬ 
able years was an aid to her peace of mind, which would be expected to result 
from" knowledge that at some unforeseeable time in the future she might and 
the children certainly would benefit from the proceeds of the insurance 
policies. Under the terms of the agreement she never could receive one cent 
unless she lived longer than her husband, and even then the amount of or 
the extent of the benefit would depend upon whether she was remarried. 
Mere peace of mind or the satisfaction which stems from knowledge that pro¬ 
tection may be of benefit in the future does not constitute taxable economic 
« • ♦* y y 

gain* 
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pellee’s share 25 results in appellee’s percentage share rising 
to 16.5% and appellant’s share declining to 83.5%. 

The District Court also failed to include in its calcula¬ 
tions three claims which appellant surrendered, each of 
which is readily measurable. See discussion infra. These 
items are a dower interest of $440; attorney’s fee of $1100; 
failure to deposit approximately $600 in joint funds to sav¬ 
ings account; unauthorized withdrawal and cashing of two 
savings bonds worth $200. If the total of these items, $2340, 
is added to appellee’s share 26 and to the total his proportion 
becomes 20.6% and appellant’s 79.4%. 

The District Court’s comparative valuation should have 
no bearing here. Courts do not ordinarily look into the 
adequacy of the considerations exchanged by parties to a 
contract, A.L.I., Restatement of Contracts, § 81, except in 
an extreme situation like that referred to in Sloan v. Sloan, 
66 A. 2d 799, 800 (D.C. Mun. App. 1949). There, the Court 
said that “Standing by itself the exchange of one dollar 
for $2,250 is such grossly inadequate consideration as to 
preclude upholding a contract on that basis.” This agree¬ 
ment comes nowhere near such gross inadequacy of consid¬ 
eration as will invalidate a contract. It must be kept in 
mind that the property involved here was bona fide joint 
property and, therefore, presumptively owned equally by 
the two parties. If it be assumed that each owned 50% of 
the property, the question then arises as to whether a grant 
by a husband, after 14 years of marriage, of 38% (or 
29.4%) of his share of the property to his wife is “unfair” 
or “close to unconscionable”. 27 

Appellant submits that ample considerations passed to 
appellee in return. This is irrefutably evidenced by the 
fact that appellee, in February, 1952, offered appellant 75% 
of the property or 25% beyond his presumptive half inter¬ 
est. In any event, following is a list of what appellant sur¬ 
rendered in return for the property granted to her: 

25 Appellant’s share is decreased to $38,875 and appellee’s share is increased 
to $7,400. 

26 Appellee’s share is increased thereby to $9,740 and the total figure to 
$47,140. 

27 According to appellant’s calculations, she received 79.4% of the total 
property or 29.4% beyond the presumptive 50%. 
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(a) her dower rights in appellee’s share of the real 
estate owned by them. The value of this interest can be 
measured by using the formula for commutation of dower 
embodied in District Court Rule 26A. 28 Pursuant to that 
formula, appellant’s interest at the time of agreement was 
13%% of appellee’s half interest in the house or $440. 

(b) any claim upon appellee for an attorney’s fee, which 
is customarily paid by the husband in situations of this 
kind, especially when he is the wrongdoer. See 16 D.C. 
Code § 410. In this case, appellant had paid her attorneys 
$ 1 , 100 . 

(c) any claim to the approximately $600 taken by appel¬ 
lee from their joint savings account without appellant’s 
knowledge or consent and to the two $100 savings bonds 
similarly taken by appellee. (J.A. 4Sa, 226-7). 

(d) any claim which she had as his wife to survivorship 
benefits under the retirement system in effect for U. S. 
Government employees; 

(e) any claim to monthly maintenance at a figure sub¬ 
stantially greater than the $100 per month incorporated in 
the separation agreement. At the time of the agreement, 
appellee’s salary was about $712 per month ($8,560 per 
annum), an amount which, in the ordinary course, would 
bear a far greater monthly support charge than $100 per 
month. It is apparent that waiver of even a slight increase 
in this monthly support figure—if extended over a period 
of years and considered in light of the fact that a woman 
of appellant’s years was not likely to remarry too easily— 
would be ample consideration for a substantial lump sum 
payment. 

The District Court finds itself in the anomalous position 
of holding “unfair” and “close to unconscionable” an 
agreement which awards to a wronged wife a 4.4% greater 
share of their joint property than the 75% offered by ap¬ 
pellee at the outset of negotiations and a 14.4% greater 
share than the District Court itself thinks fair, for it 

28 That rule would have determined appellant’s interest if the property 
were such that it did not pass by survivorship. It provides a good measure 
of the value of a wife’s interest in her husband’s property. 
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awarded appellant 65% of the property. Not included in 
these percentages is the incalculable benefit to appellee 
from the small monthly payments provided by the agree¬ 
ment. It is respectfully submitted that the Court below 
approached the agreement in issue here as if it were called 
upon to substitute its judgment for that of the parties and 
write the agreement anew. This it may not do, especially 
when the agreement was the product of a month of negotia¬ 
tions by the parties and their attorneys. 

IV. IF IT BE ASSUMED THAT THERE WAS FRAUD AND 
DURESS, THEY WERE RATIFIED BY APPELLEE. 

Assuming that the agreement of March 10, 1952, was 
the product of fraud and/or duress exercised by appellant 
upon appellee, the District Court erred in holding that it 
had not been ratified by appellee. The relevant findings of 
fact are: 

“18 * * • (b) Defendant performed under said agree¬ 
ment in confidence that plaintiff was going to reconcile 
herself with him, at some future time to be decided by 
her , and that in the interim she would let him alone 
and he was to let her alone. 

(c) At some time prior to August 12,1952, defendant 
realized that plaintiff had no intention of reconciling 
with him or letting him alone, and abandoned hope of 
plaintiff’s reconciling with him and fulfilling the cove¬ 
nants of said agreement.” (J.A. 36 ) M 

It is undisputed in the record that appellee was present 
during the conversations between his sister, Rosa Gibbs, 
and the appellant in March, 1952, shortly after the agree¬ 
ment of March 10 had been reached. Mrs. Gibbs, who was 
appellee’s witness, testified as follows: 

“[Mr. McCann]: Did she say anything about a 
divorce to you? 

A. Yes. 

2 » Emphasis supplied. For balance of findings on this point, see J.A. 35-6. 
Appellant takes no issue with 18(a) since she bases her argument of ratifica¬ 
tion upon appellee’s performance of the agreement despite his awareness of 
the alleged fraud and duress. Nor need issue be taken with 18(d) since that 
finding is merely a conclusion based upon 18(b) and 18(c). 

It is noteworthy that the Court below’ found here too that reconciliation and 
non-molestation were compatible. See discussion supra III-B-3. 
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Q. What did she say! 

A. She said she wanted divorce; she wasn’t going 
to be in any hurry about getting it; she would get it 
inside of six or nine months. 

Q. Was Gene in the house when she said that? 

A. Yes. 

Q. Did Gene hear her say it? 

A. Yes, sir. 

Q. W 7 hat did Gene say? 

A. I don’t think he made any answer. 

Q. Did he ask her how she was going to get it? 

A. I believe he did make some kind— 

• • • 

Q. And what did she say? 

A. She said, ‘I will get it in some way. I will find 
some way to get it.’ ” (J.A. 289-90) 

The testimony quoted above, produced by appellee’s 
counsel from one of appellee’s witnesses, clearly demon¬ 
strates the error of Findings 18(b) and 18(c). But there 
is additional evidence on this point. Appellee saw his 
parents in April, 1952 and read appellant’s letters to his 
mother in which she clearly stated she could not forgive 
him and would seek a divorce. (J.A. 167) If appellee 
knew, first several days and then several weeks after the 
agreement of March 10, that appellant intended to secure 
a divorce, it should have been obvious that she had no 
intention of reconciling with him. 

Despite this knowledge, appellee continued to execute 
the documents necessary for the transfer of certain assets 
to appellant in accordance with their agreement (J.A. 
68,159) and made monthly support payments until August, 
1952 (J.A^ y). His continued performance, after “discov- 
£ ^ ery” of his wife’s fraud, cannot be attributed to the fact 
that he was still under duress. It will be recalled that, ac¬ 
cording to appellee, his principal reason for entering into 
the agreement of March 10 was his lack of funds and his 
desire to get his share of the jointly-owned property held 
by appellant. In appellee’s own words: 


i 
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“I didn’t have anything to exist on. I have told yon 
once, Mr. Boss, that that was number one. What she 
had threatened to do, that she intended to have the 
kind of agreement that she wanted. Number two, in 
order for me to get any of my property back, my car 
or my bank stock or anything else, to retain my direc¬ 
torship, I signed the agreement on March 10.” (J.A. 
158) 

Once the agreement of March 10 was reached, however, 
appellee once more had something “to exist on.” He had 
received about $6,000 worth of property pursuant to the 
agreement. Yet he did nothing whatsoever to disavow an 
agreement which he subsequently labeled the product of 
fraud and duress. 

Nor can he have been deterred by the fear of what 
publicity would do to his chances of election to the Board 
of Directors of the First National Bank of Arlington, 
since he was unanimously elected to that office in April, 
1952—only a few weeks after the agreement. Instead of 
challenging the validity of the agreement promptly upon 
discovery of the fraud and removal of the duress, appellee 
acted pursuant to the agreement and, indeed, frequently in¬ 
voked its non-molestation clauses as justification for his 
extra-marital affairs with the co-respondent. He made no 
attempt to disavow or repudiate the agreement until appel¬ 
lant sued him for divorce in August, 1952. Only thereafter 
did charges of fraud and duress enter the picture. 

Appellant submits that appellee’s acquiescence in and 
execution of the agreement of March 10 for almost six 
months after discovery of the alleged fraud and removal 
of the alleged duress constitutes ratification. “When the 
matters claimed to constitute duress ceased to exist and 
could no longer exert their constraining influence upon his 
mind, it was incumbent upon appellant to repudiate his 
contract or let it stand as a valid subsisting agreement. 
* * * Even a single act of payment after the circumstances 
of duress are removed may constitute ratification.” 
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Williams v. Amann, 33 A. 2d 633, 634-5 (D.C. Mun. App. 
1943). 30 

V. THE DISTRICT COURT ABUSED ITS DISCRETION 
WHEN IT DENIED ALIMONY TO APPELLANT. 

In addition to setting aside the agreement between the 
parties, the District Court denied appellant continuing 
alimony. This point is open for consideration here only if 
this Court upholds the action of the District Court which 
set aside the agreement of March 10. 

The denial was based upon a finding that appellant “has 
always been and is physically able and willing to earn her 
own livelihood.” Amended Findings of Fact No. 11 (J.A. 
34) In contrast, when the case was concluded below and 
Judge Schweinhaut rendered an oral opinion, he said, 
“Wholly apart from what I do about the adjustment of 
property rights, I am inclined to think there should be 
a continuing maintenance * * (J.A. 300) It is sub¬ 

mitted that the trial court was correct in the conclusion it 
reached immediately after trial and erred when it subse¬ 
quently denied alimony to appellant. 

Alimony is based “on the natural and legal obligation 
of the husband to support the wife.” Rogers v. Rogers, 
(D.C. Cir., Feb. 19, 1953). It is “an allowance to the wife 
on account of her living apart from her husband without her 
fault, to take the place of the legal obligation of the husband 
to support her.” 2 Schouler, Marriage, Divorce, Separation, 
etc., § 1796 (6 ed., 1921); Alexander v. Alexander , 13 App. 
D.C. 334, 344-5 (1898). In the ordinary course, therefore, 
a wife who obtains a divorce because of her husband’s 
adultery, as here, would be entitled to an award of alimony. 

30 In doth v. Gtoth, 153 S.E. S79, S92 (Va., 1930), a husband sought to 
set aside a separation agreement on grounds of fraud and duress. He 
alleged that his wife’s false charges against him had threatened his bid for 
public office and his real estate business and that this had coerced him into 
signing the agreement. His wife demurred to the complaint and the Court 
said, ‘ ‘ The circumstances plead show a situation in which it was incumbent 
upon the appellant to have proceeded promptly upon the removal of the 
duress, if such existed, to repudiate the contract.” The Court found ratifica¬ 
tion because the husband had treated the contract as valid for two years after 
the election was over. See also Anno., 35 A.L.R. 866; Range v’ Bye, 201 
N.W. 159, 162 (N.D. 1924). 
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It is only a guilty wife who, at common law, was not 
entitled to alimony and even this has been changed by 
statute in the District of Columbia. Quarles v. Quarles, 
179 F. 2d 57 (D.C. Cir., 1949. 

The only question open to the Court in the case of a 
blameless wife should be one of amount. This was made 
clear by Justice Rutledge in Pedersen v. Pedersen , 71 App. 
D.C. 26 (1939), when he distinguished between the right 
to an award of alimony 'pendente lite and the amount of the 
award. 

“We are confronted with two questions: (1) whether 
the court was at liberty, in its discretion, to refuse to 
make any order, irrespective of the amount awarded; 
(2) whether the facts were such as to demonstrate clear 
need for support additional to that supplied by appel¬ 
lee, so that there was an abuse of discretion in not 
granting it. The first relates to the method by which 
the support is to be secured; the second to its amount. 
We think there is a clear distinction in the scope of 
the court’s discretion concerning these two factors. 
As to the second, it is unquestionably broad, not lightly 
to be modified. Regarding the first, it is much more 
restricted.” (71 App. D.C. at 33). 

The Court took pains to point out that it was with regard 
to the amount of the award that “the almost hackneyed 
language as to discretion of the trial court and interference 
therewith on appeal is used. The vast majority of appeals 
are taken to secure reversal or reduction of an award. 
Rarely is relief denied in toto. The language, in its usual 
setting, is thus a bulwark of the wife in her right to support, 
not a loophole or breach for escape of the derelict husband 
from his duty.” (71 App. D.C. at 35, note 31). 

The importance of the distinction between the right to 
an award and its amount becomes apparent when the 
provisions of 16 D.C. Code § 413 are kept in mind. That 
statute provides: “After a decree of divorce in any case 
grafting alimony # • # , the case shall still be considered 
open for any future orders in those respects.” Thus, if 
alimony is granted at the conclusion of a divorce proceeding, 
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it may be modified upward or downward in accordance 
with the needs of the wife and the means of the husband 
in the years following divorce. If, however, it is denied 
at the outset, there is no possibility of obtaining alimony 
if, in subsequent years, the wife’s circumstances should 
change and she should find herself in need. Justice Rut¬ 
ledge’s distinction is based on the principle that alimony is 
designed “to insure that where the wife is entitled to sup¬ 
port, she will receive it, and not become a public charge.” 
Wheeler v. Wheeler, 88 U.S. App. D.C. 193, 195 (1951). 
It can be given effect only if the way is left open for opera¬ 
tion of the machinery set up in 16 D.C. Code § 413. 

This point was discussed in considerable detail in Alex¬ 
ander v. Alexander, 13 App. D.C. at 348-9, which arose 
before 16 D.C. Code § 413 was enacted and involved the 
power of a court of equity to revise an alimony award 
downward upon a showing that the husband’s financial 
condition had deteriorated. The language is equally ap¬ 
plicable, of course, to the situation here where denial of 
alimony to the wife at the outset results, under the statute, 
in a perpetual bar to alimony. 

“The decree for alimony is based upon the conditions 
existing at the time at which it is rendered; but these 
conditions are subject to change. The faculties of the 
husband at and before the time of the adjudication to 
discharge his legal and moral duties may have been 
ample. Through circumstances beyond his control, 
and by no fault of his, they may have afterwards be¬ 
come greatly impaired. Assuredly it would not be 
just, even toward? a greatly injured wife, -who has 
been compelled to seek the protection of the law 
against his misconduct, to hold him to the same rigid 
liability in the days of his poverty as in the days of 
his prosperity * • V’ 

There can be no doubt that appellant is “entitled” to 
alimony, as that phrase is used in the cases. No fault of 
hers resulted in the severance of her marriage with appel¬ 
lee. Quite the contrary. Appellee’s fault, his adultery, 
was open and notorious. And this after a marriage of 13 



years duration. In addition, it is obvious that so long a 
marriage has greatly lessened the likelihood that appellant, 
now 42 years old, will remarry. Yet, the District Court 
has relieved the guilty husband, irrevocably, of any obliga¬ 
tion to provide for appellant—regardless of circumstances 
now or in the future. 

It is difficult to understand why the District Court took 
the action it did. Its stated ground is that appellant had 
worked all her life and was able to continue working. But 
the fact that she had worked in her prime did not mean 
that she could go on indefinitely—especially since she had 
no particular skill or training, was already past forty, and 
was under a doctor’s care. (J.A. 222) The record is 
undisputed that appellant, who had been working for the 
National Production Authority, had been reduced in force 
shortly before the suit was tried below. (J.A. 278) She had 
looked for jobs in other government agencies, but without 
success (J.A. 22®) Alarmed at the scarcity of jobs and 
her own lack of training in an increasingly competitive 
job market, appellant enrolled at George Washington 
University in an attempt to prepare to support herself 
even in a competitive market. Such enrollment at this 
juncture in Washington’s economic history should hardly 
reflect against appellant since she had saved enough 
through her working years to support herself for the 
period of study. 

The District Court appears to have adopted the view that 
the apportionment of the concededly jointly-owned property 
left appellant with sufficient resources to eliminate the 
need for alimony. The Court’s findings specifically state 
that the division of joint property is to be “in lieu of 
alimony.” It seems apparent that an award to appellant of 
her own property in the amount of approximately $29,000 
cannot carry her through an uncertain future, without more. 
The property in question was not income-producing in any 
substantial fashion. To discharge appellee of the obliga¬ 
tion to support his divorced wife merely because she has 
$29,000 is to disregard the import of 16 D.C. Code § 413 
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which, as has been explained above, is designed to allow 
continuing control by the court of alimony and to take 
changed circumstances into account. 

It is submitted that the District Court erred when it 
denied appellant any alimony whatsoever. She was entitled 
to alimony because (1) her husband was the guilty party; 
(2) they had been married for thirteen years; (3) she is 
42 years old, which is past the age when remarriage is an 
immediate possibility; (4) she was out of work at the 
time the decree was handed down; (5) she was under a 
doctor’s care at the time of trial; (6) her financial re¬ 
sources are insufficient to come anywhere near supporting 
her for the duration of her life expectancy; (7) her husband 
was earning $8,560 per year, at the time of the divorce and 
had approximately $16,000 in savings, property, etc. 

If this Court should agree with the court below that the 
agreement of March 10 was invalid, then the question of 
the amount of alimony should be referred once again to 
the District Court upon remand of this case. 

CONCLUSION 

Appellant prays that the judgment of the District Court 
be reversed. 

James G. Boss, 

917 15th Street., N. W., 
Washington, D. C. 

Abraham S. Goudsteest, 

503 D Street, N. W., 
Washington, D. C., 

Attorneys for Appellant. 
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Statement of Questions Presented 

1. Is the finding of the trial court that the agreement of 
March 10, 1952, was procured by appellant through the 
exercise of duress and coercion against defendant based 
upon clear and convincing evidence ? 

2. Is the finding of the trial court that the agreement of 
March 10,1952, was procured through the exercise of fraud 
against appellant based upon clear and convincing evi¬ 
dence? 

3. Are the trial court’s findings correct that by reason 
of duress and fraud appellee was deprived of freedom of 
will, or are duress and fraud mutually exclusive? 

4. Is it a requirement of law that a party who is deprived 
of property by an agreement resulting from the combina¬ 
tion of duress and a fraudulent promise must repudiate 
the agreement before he has discovered that such promise 
was in fact fraudulent and while the duress continues? 

5. Under all the circumstances of this case did the Dis¬ 
trict Court abuse its discretion in allowing appellant 65% 
of the joint property in lieu of alimony? 
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IN THE 


United States Court o! Appeals 

For The District of Columbia Circuit 


No. 11,978 


Mabel W. Wiseman, Appellant, 

v. 

Eugene M. Wiseman, Appellee. 


Appeal From The United States District Court 
For The District of Columbia. 


COUNTERSTATEMENT OF THE CASE 
Introduction 

It is important that this Court should, at the very be¬ 
ginning, have an accurate understanding of the marital 
status of the parties to this controversy prior to consider¬ 
ing the various incidents leading up to the making of the 
separation agreement of March 10, 1952. 

Both appellant and appellee had previously been married 
(JA 41 and 210), had children, and been divorced prior 
to the childless marriage terminated by the judgment and 
order of the District Court on June 20,1953 (JA 97). Their 
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marriage was a business partnership (JA 49) in which they 
both worked, saved, invested, and accumulated between 
September 24, 1939, and January 1, 1952, real and per¬ 
sonal property valued by appellee at $50,000 (JA 16, 59, 
61-7) and by the District Court at $44,800 (JA 34). 

This is not an appeal from the judgment and order of 
the District Court granting appellant a divorce. The issues 
and grounds upon which the lower court granted said 
divorce are not before this Court for review. 

This appeal is limited by appellant’s Notice of Appeal 
(JA 39) to specific paragraphs of the Judgment and Order 
of the District Court of June 20, 1953 (JA 37-8), wherein 
the separation agreement of March 10, 1952, was vacated 
and set aside, the assets of the parties redistributed in such 
a manner as the District Court found just and equitable, 
and the vexing questions of attorney’s fees, alimony, and 
costs disposed of in the light of the trial court’s findings 
of wrongful conduct by both parties and with the expressed 
“hope” of the District Court to avoid further litigation 
between the parties (JA 301). 

These are all the grounds on which appellant gave notice 
of appeal, and by omitting all reference thereto in her brief, 
she has abandoned her appeal as to the adequacy of the 
trial court’s award of an attorney’s fee. (JA 39) 

In support of appellee’s interpretation of the issues in 
in this appeal, the Court’s attention is directed to two 
statements in appellant’s STATEMENT OF THE CASE: 

“The only issue before this Court on appeal relates 
to the counterclaim and to the invalidation of the 
separation agreement which follows from it (JA 39). 
It is, therefore, only the facts surrounding that agree¬ 
ment which are relevant to this appeal. 
***•<*#* 

“Appellant challenges both the factual and legal 
bases of the trial court’s conclusions as to fraud, 
duress, and the denial of alimony.” (Brief, pp. 2 and 5.) 
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The Facts 

In support of the averments in his Amended Counter¬ 
claim (JA 15-22) appellee established the following rele¬ 
vant and material facts germane to the validity of the 
separation agreement of March 10, 1952, which satisfied 
the lower court “as the trier of the facts and the hearer 
of the evidence * * * by clear and convincing proof” (JA 
298) that said agreement should be “vacated and set aside.” 
(JA 37.) 

On January 1, 1952, appellant and appellee were living 
in their home at 4625 Fifth St., N.W., in the District of 
Columbia, where both were employed by the Federal Gov¬ 
ernment, appellant at a salary of $4,330 and appellee at a 
salary of $8,360 per annum (JA 50, 96, 9S, 208). On that 
day appellee left town on an assignment for the Army 
Audit Agency in Atlanta, Georgia, from which he re¬ 
turned on February 5, 1952. (JA 46, 50, 87.) 

In 1951 appellant began to put in operation a fraudulent 
scheme to secure for herself the physical possession “on 
the theory that possession is nine points of the law,” as 
Judge Schweinhaut found (JA 298), title, and sole owner¬ 
ship of all the properties owned by appellant and appellee, 
and in furtherance of said scheme— 

(1) Appellant in June 1951 insisted that appellee call his 
broker and have 200 shares of aircraft stock purchased by 
him put in her name (JA 131, 150). 

(2) Appellant, at some time in 1951, without the knowl¬ 
edge or consent of appellee, sent for and took possession 
of all of the Government bonds, belonging to both of them, 
which were in a safety deposit box in Bruceton, Tenn. (JA 
128, 150, 226, 263.) 

(3) Appellant, in December 1951, continuously nagged 
appellee until he transferred 265 shares of stock in the 
First National Bank of Arlington from his name to their 
names; and thereafter without his knowledge or consent 
secured from her mother $5,000 to pay off a note at an- 


other bank where this stock and another 200 shares, be¬ 
longing to them but carried in a stra\v name, where hy¬ 
pothecated, in order to get possession of said 465 shares 
(JA 131-2, 150, 263). 

(4) Appellant, in December 1951, took possession of two 
or three hundred-dollar-bonds w’hich were in their home, 
and $50 disappeared from appellee’s pocket (JA 131, 150.) 

(5) Appellant, in December 1951, asked for and received 
from appellee, before he left for Atlanta, Ga., on official 
business, the sum of $305 (JA 67, 227). 

(6) Appellant, in December 1951, closed out the joint 
checking account of appellant and appellee and opened a 
savings account in her name in the sum of $1,637.11, with¬ 
out the knowledge or consent of appellee (JA 150). 

(7) Appellant, on January 1, 1952, drove to the depot 
with appellee and induced him to turn over to her the keys 
to the automobile, registered in his name, on the represen¬ 
tation that she had not brought her keys with her (JA 261). 

(8) Appellant, before January 8, 1952, delivered to her 
attorney, I. H. Wachtel of the New’ York bar, at his office, 
917 15th Street, Washington, D. C., all the stocks, bonds, 
and securities owmed by appellee or by them jointly (JA 
211), and the bank stock was delivered to Mr. Wachtel 
prior to January 5, when he wrote a letter to appellee in 
Atlanta, Ga., in w’hich he did not advise appellee of this 
fact (JA 44-5, 212); and in January, appellant went to 
appellee’s office and ransacked his desk (JA 150). 

(9) Appellant’s attorney, I. H. Wachtel, Esq., in said 
letter of January 5, 1952, while holding a substantial part, 
if not all, of appellee’s property in his possession, and 
with full knowledge of the salaries w’hich appellant and 
appellee w’ere earning (JA 208), w’rote, advised, informed, 
and demanded of appellee in part as follows: 

(a) “We have advised Mrs. Wiseman to bar you 
from access and deny you entry at 4625 Fifth St., 
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Northwest, where she is residing; and accordingly, all 
of the locks on the above premises are being changed. 

(b) “We suggest on your return to Washington you 
make arrangements to reside elsewhere until we can 
make a satisfactory adjustment of this situation.’’ 

(c) “Mrs. Wiseman is not anxious to cause you any 
embarrassment, publicity, or notoriety; and, conse¬ 
quently, no legal action will be taken in connection with 
this matter pending an amicable settlement.” 

(d) “Formal demand is herewith made on you to 
provide for the support and maintenance of your wife 
in the sum of $5,000 a year, payable immediately in 
weekly installments.” (JA 44-45.) 

(10) Appellant, on appellee’s return from Atlanta, Ga., 
on February 5,1952, refused to return any property to him, 
to permit him to occupy his house, hid the automobile from 
him and refused him both the use and possession of it until 
after the separation agreement was signed on March 10, 
1952, (JA 50, 52.) Appellant’s lawyer, Mr. Wachtel, 
informed appellee’s lawyer, Benjamin H. Dorsey, that there 
would be no return of any property prior to the settlement 
of the case(JA 106). 

(11) Appellant denied appellee access to his home to se¬ 
cure his clothing and personal effects, except when accom¬ 
panied by his lawyer, who furnished his automobile to 
transport appellee and his personal clothing and accessories 
from his former home (JA 111, 113). 

(12) Appellant, in violation of the express promise of 
her attorney that “no legal action will be taken in con¬ 
nection with this matter pending an amicable adjustment” 
filed suit against appellee on February 13, 1952, while she 
and her attorney were in possession of all appellee’s prop¬ 
erty, and did not dismiss this suit until after the separa¬ 
tion agreement of March 10, 1952, was signed by appellee 
(JA 57-8, 91, 92). 
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(13) Appellant deprived appellee of his home, his cash, 
his securities, and his automobile, and filed suit against him 
while he was without means to employ and pay for legal 
advice and services, and thereby forced appellee to arrange 
for such advice and services from a full time government 
lawyer, Benjamin H. Dorsey, Esq., whose duties kept him 
out of town most of the time from February 13 to March 
10, 1952, on a promise by appellee to pay $50 per month 
therefor in the future (JA 50, 51, 52). 

(14) Appellant harassed appellee with letters to his 
mother before and after March 10, 1952, impairing her 
health and jeopardizing her life (JA 159 to 170), and re¬ 
fused, when requested by appellee, to discontinue doing so 
(JA 241); and by all of her acts of harassment impaired 
appellee’s health (JA 46). 

(15) Appellant’s efforts to force appellee to capitulate 
to her demands for all or nearly all of their joint property 
and to pay her a large sum monthly for her support were 
resisted by appellee for nearly a month (JA 113). 

While appellant and her attorney were applying pres¬ 
sure on appellee to force him to give her a minimum of 
90% of the property and $400 per month for her support 
(JA 195), appellee and his counsel were trying to effect a 
reconciliation with appellant as shown by the following 
facts: 

(1) Appellee made approximately ten efforts to secure 
a reconciliation during the period from February 5 to 
March 10, 1952 (JA 51). 

(2) With the permission of appellant’s counsel (JA 111) 
and of appellee (JA 112) Mr. Dorsey attempted to get 
appellant to agree to a reconciliation. But “She told me 
the door to reconciliation was not closed,” and that “Gene 
had not been a satisfactory husband in a sexual way to 
her.” 
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When Mr. Dorsey urged her to forgo her “wrongs, either 
real or fancied * * * forget these things and try to live 
happily in the future, ” appellant replied that appellee— 
“would have to pay for these past sins, before the possi¬ 
bility of his coming home could be treated as a concrete 
thing.’ ’ 

WTien Mr. Dorsey urged “that forgiveness of sins is a 
divine office; that the thing to do in this case was to let 
the Lord take care of that and try to live in the future,” 
the appellant said “she was God’s instrument to get re¬ 
venge on Gene.” (JA 112-13, 295.) 

Appellant in her testimony concerning this meeting with 
Mr. Dorsey does not deny the testimony which he gave, 
and confirms the fact that reconciliation was discussed 
(JA 228). 

(3) The day he got his clothes, appellee left on the bed 
a love note to appellant in which he offered, “I would even 
leave Washington with you and go far aw T ay” (JA 70-71, 
160), and was crying wffien Mr. Dorsey came upon him 
talking with appellant. (JA 113) 

(4) On other occasions between February 5 and March 
10, 1952, w T hen appellee sought to be reconciled with ap¬ 
pellant, she told him he “w T ould have to get the lawyers 
to w'ork a settlement agreement; and that she wasn’t going 
to talk about reconciliation.” (JA 51.) 

(5) After futile negotiations betwreen Wachtel and Dor¬ 
sey with respect to arriving at an amicable settlement, it 
was agreed between them that the parties should meet alone 
and try to settle their differences (JA 53, 182, 198, 199). 

(6) At the first meeting in the Raleigh Hotel, on or 
about March 5, 1952, appellant threatened to ruin appellee 
and demanded 100% of the property. The meeting w*as 
fruitless, but they agreed to meet the next night (JA 58, 
229, 230). 

(7) At the second meeting, on March 6, appellant chal¬ 
lenged the sincerity of appellee in wishing to effect a recon- 
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ciliation; and appellee in response proposed to give her 
265 shares of stock the next day to prove his sincerity and 
further agreed to give her nearly everything else if she 
would consent to a reconciliation. She agreed to a future 
reconciliation if he would transfer the stock next day and 
give her approximately 88% of the property, but refused 
to say just when she would be reconciled and take him back 
(JA 137-40, 231-3). 

(8) Without the knowledge or approval of Mr. Dorsey, 
appellee met appellant at the First National Bank of Ar¬ 
lington the next day, March 7, and transferred to her 265 
shares of the Bank’s stock which she had brought for that 
purpose from Mr. Wachtel’s office to the Bank (JA 233, 
297). Thereafter appellee notified Mr. Dorsey in New 
York that “he couldn’t take any more and to effect the 
best settlement we could.” Dorsey then called Wachtel 
who agreed to draft the agreement and March 10 was 
agreed to as the date for execution (JA 113). 

(9) There were two items which had not been agreed 
upon by the parties prior to the meeting in Mr. Wachtel’s 
office on March 10, 1952—the amount of monthly support 
and the assignment of the insurance policy. When the 
parties were unable to agree on these features, both lawyers 
left the room so that appellant and appellee could discuss 
these matters more freely. (JA 115,185). While the parties 
were alone appellant asked appellee “Per our agreement 
that w'e should be reconciled, why are you fussing over these 
two little items that don’t amount to much?” (JA 61,115-6). 
Appellee then yielded to her wishes and signed the agree¬ 
ment believing she meant to be reconciled with him (JA 
61, 156). As strong corroborative evidence that she did so 
promise, she suggested to appellee on March 10, 1952, in 
the presence of Mr. Dorsey, that he leave his bonds with 
her for safekeeping (JA 156, 294). 

(10) Betw T een March 10 and August 3, 1952, appellee at¬ 
tempted to secure a reconciliation with appellant “ap- 
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proximately forty or fifty times.’’ (JA 68). She ridiculed 
him as “a sucker” (JA 142, 146, 239), and proceeded with 
her plan by hiring detectives to get evidence against him 
which would enable her to divorce him and wreck him 
financially and socially (JA 94, 146, 158, 167, 289), despite 
her covenants to let him live his own life without harass¬ 
ment (JA 11-12, 273). Appellant continued these efforts up 
to the time of trial (JA 20-1, 242, 281). 

Conflicting Testimony. 

In this case, as in every other, there was conflicting tes¬ 
timony on many important issues of fact which Judge 
Schwcinhaut recognized in his oral judgment when he said: 

“This case, perhaps of any I have ever had, illus¬ 
trates more typically the importance of seeing wit¬ 
nesses, observing them, listening to them, in the light 
of all the circumstances, either conceded or clearly 
established * * *” (JA 298.) 

So the burden was on the trial Court, with his knowledge, 
experience, and trained judgment, to evaluate the truth or 
falsity of conflicting testimony on matters which went to 
the heart of the issues of duress and fraud. Among these 
were: 

1. Appellant’s attorney, Mr. Wachtel, represented to the 
trial Court that appellee and his counsel, Mr. Dorsey, were 
advised and knew that Mr. Wachtel held in his possession 
all of the cash and securities of appellee throughout the 
negotiations leading up to the settlement of March 10,1952, 
and Mr. Wachtel testified that he discussed with Mr. Dorsey 
depositing these securities in Court. (JA 176, 180, 191-2.) 
The appellee and his attorney emphatically disclaimed any 
knowledge of this fact until March 10,1952, and Mr. Dorsey 
denied that Mr. Wachtel had ever discussed depositing the 
securities with the Court. (JA 51-2, 106-7, 291, 295.) 

2. Appellant’s attorney attempted to evade responsibil¬ 
ity for some of the harsh and inequitable offers of settle- 



ment made to appellee throughout these negotiations, but 
his knowledge of and participation in making these offers 
were indicated by an affidavit of appellant, the responsi¬ 
bility for which he first tried to put on Mr. Boss (JA 181-2, 
194-7). Appellee’s counsel testified that these proposals 
were made to him and appellee by Mr. Wachtel. (JA 109- 
10, 293.) 

3. Appellant’s counsel testified that appellee’s counsel 
not only discussed with him the question of “bringing a • 
suit for the recovery of the property; or whether we would 
bring a maintenance action,” but actually tried to put the 
responsibility or blame on Mr. Dorsey for the filing of the 
said maintenance action when he testified, 

“since we had those (cash and securities) in our pos¬ 
session, he didn’t see that there was any point; and 
suggested that we bring the (separate maintenance) 
suit * * * Finally, it was agreed between us that we 
would file suit for support and maintenance.” (JA 
180, 190.) 

Mr. Dorsey denied that he ever discussed with Mr. 
Wachtel the bringing of a suit for possession of the prop¬ 
erty (JA 290), but testified that he did recommend such 
action to appellee, who turned it down on the ground 1 ‘ that 
that would preclude any possibility of a reconciliation” 
(JA 290, 111), and further testified about conferences with 
Mr. Wachtel concerning the separate support action and 
his criticism of this action (JA 107-8, 120). 

4. Appellant’s counsel further testified that he telephoned 
appellee’s counsel in New York and told him that appellee 
had already transferred 265 shares of bank stock to ap¬ 
pellant and even gave Mr. Dorsey’s purported response 
(JA 183). This testimony was contradicted by Mr. Dorsey 
and Mr. Wiseman (JA 291, 297). 

It is respectfully submitted to this Court that the re¬ 
sponses made by Mr. Wachtel to questions asked him by 
Judge Schweinhaut with respect to his conduct during the 
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trial of this case may have given the trial Court first hand 
information as to the credibility of Mr. Wachtel (JA 42, 
74-5, 82, 173-4, 251-3). 

Mr. Foster Hall, appellee’s boss, testified that after Mr. 
Wiseman’s deposition was taken, Mr. Wachtel telephoned 
to him (Hall) and made statements which were of a char¬ 
acter to harass and embarrass appellee (JA 88-90); and 
Mr. Thomas Broyhill, the Chairman of the Board of the 
First National Bank of Arlington, testified that Mr. Wachtel 
called him out of a meeting in his lawyer’s office to propose 
“that if we dropped Mr. Wiseman off our Board that Mrs. 
Wiseman would not be a candidate for a directorship.” 
(JA 86.) This suggestion by Mr. Wachtel was in harmony 
with the proposals of appellant to appellee as stated in 
paragraphs (h), (i), (j), and (k), of appellee’s Amended 
Counterclaim (JA 20-21). 

Appellee testified how “Mr. Wachtel conducted the de¬ 
positions until he was taken off the case” by “a certain 
honorable Court” (Judge Youngdahl), and how “Mr. 
Wachtel sat there and advised her (appellant) and coached 
her all the way through,” “called me a liar” and “told me 
Miss Burge had lied,” and “asked the same question four 
or five or six times * * * just hounding at me # * * until 
I was under terrific pressure hour after hour; and if I 
gave testimony to that effect, I can’t help it because now 
this is the way it stands.” (JA 151-2.) 

(5) The testimony of appellant was marked by evasions 
and misrepresentations. On her direct examination by Mr. 
Boss concerning the last meeting at the Raleigh Hotel when 
appellee agreed to turn over 88% of the property to her 
and promised next day to transfer and did transfer 265 
shares of bank stock to her, she testified— 

“Q. Now, at that meeting, was there any discussion 
about you and Mr. Wiseman living together as husband 
and wife again? A. No, there was no discussion.” 
(JA 232.) 

• •**•*• 
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“Q. Now, in all of the discussions up to the time 
of the signing of the agreement, Mrs. Wiseman, had 
you ever made any promise to reconcile with your hus¬ 
band? A. I certainly had not.” (JA 237.) 

In the deposition of Mrs. Wiseman on September 8, 1952, 
she was asked by Mr. Wachtel— 

“Q. After the time Mr. Wiseman executed the trans¬ 
fer of the stock, did you make any promise to him of 
any kind? A. I promised to hear the story of his 
misbehavior when he wanted to tell me.” (JA 203.) 

When asked on direct examination by Mr. Boss— 

“Q. Now, in any of these discussions with Mr. Wise¬ 
man, was there any conversation or discussion of the 
two of you living together again as husband and wife? 
A. I told him if he was running around with Betty 
Burge that I would never live with him again.” (JA 
234.) 

Mrs. Wiseman’s answer is clear evidence that there was a 
discussion on the subject of reconciliation, as testified by 
appellee, at the meetings on March 6 and March 10, 1952. 

When asked on cross-examination if appellee had ever 
asked her to take him back, appellant responded, “Not in 
those words.” See her affidavit to the contrary (JA 267). 
Again on cross-examination she was asked, “Did you tell 
her that Gene had made the settlement expecting that you 
would take him back? A. Well of course I didn’t lie to her 
about it.” (JA 249.) 

Finally, appellant misrepresented the facts with respect 
to her intention of getting a divorce (compare JA 250-1 
and 289-90); about hiring detectives (JA 270-2); about her 
health (JA 274-5); concerning discussion of the lawsuit 
at the November meeting with Mr. Wiseman (compare JA 
244 and 281 and 283), and filed a false affidavit with respect 
to officials and directors of the First National Bank of 
Arlington (JA 82-5). 
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Appellant and her attorney, Mr. Wachtel, were the sole 
witnesses who were called and testified on behalf of appel¬ 
lant with respect to the agreement of March 10, 1952. 

STATEMENT OF POINTS 

1. The trial court’s findings of fact Nos. 8 and 10 (JA 
33-4) are based on clear and convincing evidence of duress. 

2. The trial court’s findings of fact Nos. 7(c), 10, and 18 
(b) (JA 33-4 and 6) are based on clear and convincing 
evidence of fraud. 

3. (a) The trial court’s findings of fact are clearly cor¬ 
rect and should be affirmed. 

(b) There is no merit to appellant’s contention that 
fraud and duress in this case are mutually exclusive. 

4. Until appellant and her detectives raided appellee’s 
apartment in a fruitless attempt to find grounds for divorce 
and filed suit for divorce, appellee believed in and acted 
upon the belief that appellant’s earlier promise to reconcile 
had been made in good faith. 

5. The trial court exercised its discretion in granting 
appellant 65% of the joint property in lieu of alimony. 
(Finding 14, JA 34). 

SUMMARY OF ARGUMENT 

I. Duress is established if it is showm that a person forces 
another person to take a certain action by depriving such 
second person of his freedom of will through the use of 
wrongful conduct on the part of the first person. The evi¬ 
dence in this case clearly establishes that appellant stead¬ 
fastly pursued a policy of systematic persecution of appel¬ 
lee with the intention and result of forcing appellee to 
agree to give her 88% of their joint property. 

II. A knowingly false promise made for the purpose of 
inducing another to take a certain action for the benefit 
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of the promisor which induces such action constitutes a 
fraud. Such promise does not have to refer to a specific 
date upon which future action may occur; it is sufficient 
under the circumstances that the promise be attempted in 
good faith within a reasonable time. 

III. (a) The evidence amply supports the District 
Court’s findings of fact and conclusions of law that the 
agreement of March 10, 1952, was procured by appellant 
“by the exercise of duress and coercion” and “through 
the exercise of fraud” against appellee. 

(b) Fraud and duress are not mutually exclusive. Both 
fraud and duress are factors which operate to deprive a 
person of freedom of will. Appellant’s false promise and 
her oppressive actions operated to destroy appellee’s free¬ 
dom of will. 

IV. The evidence amply supports the District Court’s 
findings and conclusions that appellee “did not at any time 
prior or subsequent to March 10, 1952, waive the fraud and 
duress” of appellant, “or ratify in law or in fact the 
agreement of March 10, 1952” (Findings of Fact 18(d), 
Conclusions of Law 5, JA 36). 

V. Appellant has worked throughout her married life 
and is able and qualified to work now, although she chooses 
not to do so. Her income from working and from the prop¬ 
erty given her by the judgment of the District Court is 
sufficient to support her in comfort. Further support in 
the form of permanent monthly alimony would severely 
burden appellee and give appellant the opportunity to liti¬ 
gate further. In view of appellant’s economic resources 
and her oppressive conduct toward appellee in order to 
obtain the property settlement of March 10, 1952, appellant 
has been treated more than fairly by the District Court. 


ARGUMENT 


L THE TRIAL COURT'S FINDINGS OF FACT NOS. 8 AND 10. ARE BASED ON 
CLEAR AND CONVINCING EVIDENCE OF DURESS. 

Duress is the exercise of wrongful conduct by one party 
which is intended to and does deprive another party of his 
freedom of will and results in the doing of an act which is 
not required by law. O’Toole v. Lamson, 41 App. D. C. 276; 
Galusha v. Sherman, 105 Wis. 263, 81 NW 495. 

In the O’Toole case this Court described the necessary 
intimidation as “unlawful,” p. 285. It is submitted that 
“unlawful” in this context was not intended to be restrict¬ 
ed to purely illegal acts. In that case the act which was 
considered “unlawful” was the threat that “young 
O’Toole” (p. 292) would be prosecuted for embezzlement 
unless Mrs. 0 ’Toole signed a note and deed of trust. Such 
reprehensible conduct is clearly immoral and is an abuse 
of legal remedies but is not of itself illegal. In the Galusha 
case the Supreme Court of Wisconsin stated: 

“The only question of fact to be determined by the 
jury, (is) whether the will power of the oppressed per¬ 
son was overcome in the particular case. * * * 81 NW 
499. The making of a contract requires the free exer¬ 
cise of the will power of the contracting parties, and 
the free meeting and blending of their minds. In the 
absence of that, the essential of a contract is wanting; 
and if such absence be produced by the wrongful con¬ 
duct of one party to the transaction, or conduct for 
which he is responsible, whereby the other party, for 
the time being, through fear, is bereft of his free will 
power, for the purpose of obtaining the contract, and 
it is thereby obtained, such contract may be avoided 
on the grounds of duress. * * * The idea is that what 
constitutes duress is wholly a matter of law and is 
simply the deprivation by one person of the will power 
of another by putting such other in fear for the pur¬ 
pose of obtaining by that means some valuable ad¬ 
vantage to him. The means by which that condition is 
produced are matters of fact, and whether such con¬ 
dition was in fact produced is usually matter of fact, 
though of course the means may be so oppressive as 
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to render the result an inference of law. 81 NW 500. 
The law no longer allows a person to enjoy, without 
disturbance, the fruits of his iniquity, because his 
victim was not a person of ordinary courage; and no 
longer gauges the acts that shall he held legally suf¬ 
ficient to produce duress hy any arbitrary standard, 
but holds him who, by putting another in fear, shall 
have produced in him a state of mental incompetency 
to contract, and then takes advantage of such condition, 
no matter hy what means such fear he caused, liable 
at the option of such other to make restitution to him 
of everything of value thereby taken from him. 81 
NW 501. 

This standard of what is included within the term “un¬ 
lawful” is followed by the Restatement of Contracts 
wherein it is stated: 

“Acts or threats cannot constitute duress unless they 
are wrongful, even though they exert such pressure as 
to preclude the exercise of free judgment. But acts 
may be wrongful within the meaning of this rule 
though they are not criminal or tortuous or in violation 
of a contractual duty. Just as acts contracted for may 
be against public policy and the contract vitiated for 
that reason, though the law imposes no penalty for 
doing them, so acts that involve abuse of legal reme¬ 
dies or that are wrongful in a moral sense, if made 
use of as a means of causing fear, vitiate a transac¬ 
tion induced by that fear, though they may not in 
themselves be legal wrongs. * * * ” § 492(g). 

This Court has also held that money paid over to avoid 
being known as a tax delinquent or having property dis¬ 
trained were involuntary in a legal sense and therefore 
could be recovered. District of Columbia v. American Se¬ 
curity & Trust Co., U. S. App. D. C., 202 F. 2d 21 

(1953). 

Appellant also apparently concedes that the acts consti¬ 
tuting duress need not be in violation of a statute. Such 
acts are referred to as “improper” and “wrongful” 
(Brief, p. 10) and “duress within the legal, moral or any 
other definition of the term.” (Brief, p. 13). Appellant, 
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however, contends that the findings of fact are not suffi¬ 
ciently comprehensive and pertinent to the issues to pro¬ 
vide a basis for decision, because they do not state what 
was wrongful or unlawful about appellant’s letters to ap¬ 
pellee’s mother and her communications to appellee’s em¬ 
ployers and business associates. (Brief, pp. 10-11). Ap¬ 
pellee submits that Finding of Fact No. 8 (JA 33-34) 
speaks plainly and powerfully about appellant’s conduct 
stating that she “engaged in a systematic course of harass¬ 
ment of her husband” and thereafter enumerating four 
specific courses of conduct pursued by appellant to accom¬ 
plish her purpose. If appellant desires to know the legal 
effect of this conduct she need only turn to Conclusion of 
Law No. 3 (JA 36) where this conduct is held to have con¬ 
stituted duress and coercion. It is also noteworthy that 
appellant did not request the Court to specify what was 
wrongful or unlawful about these actions when she re¬ 
quested the Court to amend and clarify the findings of fact 
(JA 30-32) which motion was granted by the Court. (JA 
38). Appellee submits that the findings of fact relating to 
duress are sufficiently comprehensive and pertinent to pro¬ 
vide a basis for decision. McNabb v. Thomas, 88 U. S. App. 
D. C. 379, 190 F. 2d 608; Santucci v. Pignatello, 88 U. S. 
App. D. C. 190, 188 F. 2d 643; Coleman v. U. S., 85 U. S. 
App. D. C. 145, 176 F. 2d 469. 

The objection to the sufficiency of the findings of fact is 
not as strongly urged by appellant with regard to the seizing 
of all the joint assets by appellant, barring appellee from 
his home and withholding his personal effects and the filing 
of the separate maintenance suit. (Brief, pp. 14-21). With 
regard to the seizure of the joint assets appellant does 
contend, however, that “There can be no doubt that appel¬ 
lant had the legal right to take possession of jointly owned 
assets,” and that if appellee did not like this he should 
have gone to Court. (Brief, p. 15). Appellee seriously 
doubts if appellant had the legal right to seize and conceal 
their joint property. Lyon v. Bursey, cited by appellant for 
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this extraordinary proposition decided that trespass is not 
the proper remedy for a co-tenant who, while claiming a 
right to all the property, objected to the fence which his 
co-tenant erected to divide the property. Turner v. Deming, 
also cited for this proposition, was concerned with the 
validity of a tax title and ‘ ‘ So the question is, was the lot 
properly assessed in the name of Louisa J. Sanford in 
1934 ?” Neither case stands for the extraordinary propo¬ 
sition that a joint owner may exclude the other joint owner 
from any right to the jointly owned property on the trans¬ 
parent theory that her exclusive possession is an inherent 
right of joint tenancy. Such a holding by a co-tenant where 
she does not claim title must be in effect a holding in trust. 
It is duress for a trustee to withhold property the bene¬ 
ficiary is entitled to until the beneficiary accepts an unrea¬ 
sonable condition. Ingram v. Lewis, 37 F. 2d 259. 

Appellant further contends, despite her theory of abso¬ 
lute right to the property, that appellee could have gone to 
Court if he did not like the seizure. Of course he had the 
right to do so; as things developed it is what he should 
have done. However, appellee believed appellant’s lawyer 
when he wrote to appelle in Atlanta and said “no legal 
action will be taken in connection with this matter pending 
an amicable adjustment.” (JA 45, 170). Appellee had no 
money to live on much less hire counsel (JA 50, 61). He 
ceased to worry about appellant’s having the property after 
she promised to reconcile with him (JA 154). Appellee 
refused to let his counsel take the case to court because he 
feared this “would preclude any possibility of a reconcilia¬ 
tion.” (JA 110, 111, 121). It is not the law that so long as 
there could be recourse to judicial proceedings there can 
be no duress. Lonergan v. Buford, 148 U. S. 581, 37 L. Ed. 
569. In that case the Court said: 

‘ ‘ It was apparently the only way in w’hich possession 
could be obtained, except at the end of a lawsuit, and 
in the meantime the property was in danger of loss 
or destruction.” p. 590. 
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Under these circumstances it does not suffice to say that 
no matter what has been done to abuse and delude a person, 
such action cannot be criticized because the person could 
have filed a suit. 

Appellant also contends that the filing of her suit for 
separate maintenance could not constitute an act of harass¬ 
ment in furtherance of her scheme to obtain all of the joint 
property for herself. In this regard the circumstances sur¬ 
rounding the filing of this suit clearly indicate its purpose 
and result. 

After appellee went to Atlanta, appellant completed the 
seizure of all the joint assets (JA 51), consulted with her 
attorney (JA 42), and gave him all the evidence of owner¬ 
ship of these assets (JA 211) and caused or approved of 
the letter from her attorney to appellee stating that “no 
legal action will be taken in connection with this matter 
pending an amicable settlement.” (JA 43-45). After ap¬ 
pellee’s return to Washington his wife and her attorney 
refused to return anything but his personal property (JA 
50, 106, 296). Four or five conferences were held between 
the attorneys for the parties (JA 105). Within a week 
after appellee’s return to Washington appellant’s attorney 
wanted to serve a complaint for separate maintenance. This 
despite the fact that appellee’s home, job, and assets were 
all in the District of Columbia. (JA 107). The reason given 
by appellant’s attorney for filing the action was to keep 
jurisdiction of appellee (JA 107-8, 120, 178) on the theory 
that appellant thought appellee might take a job out of 
town (JA 177, 179). Appellee had no objection to a simple 
complaint for separate maintenance, and service was 
effected at the office of his attorney (JA 107). After the 
complaint was served, appellee’s attorney objected to the 
allegation of adultery in the complaint and was told that 
while there was no proof of this, appellant wanted it in. 
(JA 108, 189-90, 194). The complaint also contained alle¬ 
gations of cruelty and non-support, as had the letter from 
appellant’s attorney to appellee in Atlanta (JA 45). The 
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only evidence ever presented to support the charge of 
cruelty is appellee’s admission that one night after appel¬ 
lant would not let him sleep because of her nagging, “he 
got up and booted her.” (JA 48). It is highly doubtful 
if this act is of such a “continuing character or sufficiently 
grievous” to support a charge of cruelty, and the District 
Court so found (JA 27). O'Neal v. O’Neal, 80 F. Supp. 538. 
See also: Trice v. Trice, 55 App. D. C. 328, 5 F. 2d 543. 
That appellant should charge non-support, having taken 
all the property, speaks for itself. 

The purpose of the complaint and the allegations was 
not to keep jurisdiction of appellee—a long time resident 
of Washington and government employee with all his assets 
in the possession of appellant—but to use the judicial 
process as another means of forcing appellee to capitulate. 
Appellant wanted publicity for these charges (JA 58, 158) 
to use as a lever for settlement (JA 139-40). Appellant 
wanted to make appellee afraid of what she might do, and 
knew that she had succeeded (JA 157-59). As she wrote 
to appellee’s mother six days after the complaint was filed, 
“and if it had not been for the property we have, and his 
fear of talk on him, and having to pay me alimony, I am 
sure he would have told me so or left me long before now.” 

Appellant regards this suit as being incapable of placing 
appellee in fear because counsel agreed that no answer 
would be necessary and no default was ever taken. (Brief, 
p. 20). When the request for service of this suit was made, 
appellant’s counsel smoothed the way by stating that “no 
answer was necessary for him to file.” (JA 180). And 
that he “would take no default judgment.” (JA 108). Ap¬ 
pellee ’s counsel replied that a default judgment could not 
be taken for this type action and no answer was ever filed. 
The suit was dismissed, of course, the day after the agree¬ 
ment was signed. (JA 92,115, 205). The flaw in appellant’s 
argument is that it was not the fear of a judgment origi¬ 
nating from this suit that frightened appellee but the fact 
that appellant was taking concrete action to carry out her 
threat to ruin him. (JA 58, 158). 
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It is submitted that the duress exercised by appellant is 
not only sufficient to support the Findings of Fact but has 
been proved by clear and convincing evidence. 

n. THE TRIAL COURTS FINDINGS OF FACT NOS. 7(C). 10. AND 
18(B) ARE BASED ON CLEAR AND CONVINCING EVIDENCE 
OF FRAUD. 

This Court has held that: 

*‘ Actionable fraud may exist where the representa¬ 
tion of a material fact which is relied upon is false, is 
made with knowledge of its untruth or in reckless dis¬ 
regard of the truth, or, .as applied to the evidence here, 
is made as if the defendant had actual knowledge, or 
where it involves his own business or property as to 
which he is bound and must be presumed to know the 
truth. ” Darnell v. Darnell, U. S. App. D. C. , 
200 F. 2d 747, 749. 

“But ‘In a sense any assertion of fact is a statement 
of fact even though it be only an opinion. It involves 
at least * * * the belief of the utterer in the truth of 
what he says * * * and, unless it be such as no one 
could suppose the hearer would act upon, it may give 
ground for relief. ’ ‘ Such a statement • * • when made 
under conditions which show it was intended ’ by the 
one uttering it ‘to be treated as an immediate factor 
inducing action, instead of a mere element to be in¬ 
vestigated before action, * # * becomes for all practical 
purposes a statement of fact.’ Among the circum¬ 
stances to be considered is whether the opinion is ex¬ 
pressed ‘by a person having superior or perhaps ex¬ 
clusive knowledge to one without such knowiedge and 
misrepresent(s) the actual views of the maker\” 
McNabb v. Thomas, 88 U. S. App. D. C. 379, 381, 190 
F. 2d 608. 

“As a general rule, actionable fraud is the conceal¬ 
ment of a fact which should have been disclosed, or is 
the representation of a material fact which did not 
exist. That representation must be positively made 
knowing it to be false * * * The party to wiiom the rep¬ 
resentation is made must not only be warranted in 
accepting it, and, relying on its truth, act as contem¬ 
plated by the party making it.” Baker v. Baker, 54 App. 
D. C. 214, 217, 296 Fed. 961, 964.” 


It is submitted that it is the law in the District of Co¬ 
lumbia that a promise made to induce another to take action 
and which does induce the contemplated action constitutes 
fraud if such promise was known to be false when it was 
made by the party making it. Appellant contends that the 
parties did not fix a specific date upon which appellant 
would be willing to be reconciled with appellee and there¬ 
fore is “an unenforceable agreement to agree.” (Brief, 
p. 32). It is not now and never has been contended that 
appellant’s promise gave rise to a formal contract. This 
case is a fraud case and not an action for breach of 
contract. 

The inescapable facts are these: 

(1) After several conferences between the attorneys for 
the parties, and appellee had refused to consent to sur¬ 
rendering to appellant 90% of the assets plus $400 a month 
maintenance, or 90% and $250 per month, the attorneys 
agreed to let the parties meet privately to see if some agree¬ 
ment could be reached (JA 195-99). 

(2) At the first meeting appellee asked appellant to with¬ 
draw the separate maintenance suit and come back to him, 
but she refused and demanded 100% of the property. At 
their next meeting appellant asked appellee if he would 
take her back after the things she had said and accused 
him of. Appellee said that he certainly would, and appel¬ 
lant said she would withdraw her suit and would reconcile 
with him later if he gave her almost everything now as 
proof of his love. Appellant allowed appellee to have 35 
shares of bank stock, his car, and the government bonds in 
his name. As proof of his love and willingness to carry 
out the bargain, appellee immediately transferred 265 
shares of bank stock to appellant. The only matters left 
unsettled were the matter of an insurance policy and the 
amount and duration of maintenance per month. (JA 57-60, 
137-40, 197, 202-3, 220, 233. 
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(3) Appellee did not inform his attorney of this (JA 297). 

(4) On March 10 the parties and their attorneys met in 
the office of appellant’s attorney. Appellee had called his 
attorney and told him to accept the 85-15% offer that appel¬ 
lant had made earlier. (JA 110,118-9, 122, 291-3.) Appel¬ 
lee’s attorney objected to this as unfair. (JA 60) When 
appellee’s counsel examined the agreement that had been 
prepared by appellant’s counsel, he discovered clauses re¬ 
lating to insurance and permanent maintenance that were 
not within his understanding of the agreement, and was 
told by appellant’s counsel that the parties had already 
agreed to them. (JA 114-5, 122, 128, 293.) 

(5) Appellee did not want to sign because of these clauses 
and a dispute arose between the parties. The attorneys 
left the room. WTien they returned the matter had been 
resolved in favor of the appellant. In their private confer¬ 
ence appellant reminded appellee of their agreement to 
reconcile and stated, “If we are going to reconcile, what 
difference does it make?” Appellee believed appellant’s 
promise to reconcile and signed the agreement. (JA 61, 
127, 137, 142, 156, 185, 236, 292-4) Appellant thereafter 
received everything promised under this agreement (JA 
23) and rebuffed all appellee’s attempts at reconciliation. 
(JA 68, 142, 146, 156, 159.) 

Appellant gave some remarkable testimony concerning 
appellee’s attempts at reconciliation. In her deposition she 
stated that appellee had not asked her to take him back at 
any of their meetings. At trial the response to the question 
became, “Not in those words, no.” Her affidavit filed before 
trial stated that appellee had after March 10 “called me 
on the phone, had meetings with me; and wrote letters to 
me and his mother suggesting a reconciliation.” (JA 267) 
Appellant’s denial of her promise of reconciliation is also 
somewhat inconsistent with her asking appellee in August 
if he would like to go home "with her (JA 241) and her im¬ 
plied admission that she knew appellee had signed the 
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agreement in the expectation that she would take him hack 
(JA 249). 

Appellant has conceded that she never intended to re¬ 
concile with appellee. For this reason it is unnecessary to 
labor the point that appellant did not intend to reconcile 
with appellee when the agreement was signed. 

Appellant’s ingenious arguments that there just could 
not have been any promise to reconcile, and, if there was 
such a promise the date was not fixed and therefore could 
not constitute “a legally effective promise,” (Brief p. 31) 
appear to revolve about the fact that appellee was found 
guilty of adultery at some unnamed time (Brief, pp. 25, 
29-31) and therefore that it is “inherently incredible” 
(Brief, p. 26) that appellant made the promise or that ap¬ 
pellee believed her promise when he gave her his property. 
Appellant by this argument is attempting to retry the di¬ 
vorce, which is not now in issue, for the purpose of con¬ 
fusing the issues regarding fraud. 

The promise to reconcile and its importance as a con¬ 
dition precedent to appellee’s action is clear in the record. 
“The condition of reconciliation was the reason I agreed 
to the settlement” (JA 61), “it was agreed that if she 
would withdraw that and we would be reconciled, I would 
sign the agreement. That was the condition under which 
we signed.” (JA 138) It is obviously illogical to expect 
parties to set a precise future date upon which they will 
undertake the complicated business of rebuilding their 
marriage. What was expected, however, was that appellant 
would make an honest effort to work out a reconciliation. 
As Judge Schweinhaut stated it— 

“I think he made a genuine effort to bring about 
a reconciliation. I also think, and I hold that his wife 
led him to believe that if he would show his good faith 
by voluntarily transferring these assets before they 
made that separation agreement, that she would, with¬ 
in a reasonable time after they made the separation 
agreement, become reconciled with him and let bygones 
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be bygones; and I do not believe that at that time she 
had any intention of doing so.” (JA 299-300). 

The facts are clear in the record and establish beyond 
any reasonable doubt that appellant carefully and cunningly 
exercised fraud to procure appellee’s signature to the agree¬ 
ment of March 10. 

m(a). THE DISTRICT COURT'S FINDINGS OF FACT. CONCLUSIONS OF LAW. 
JUDGMENT AND ORDER ARE CLEARLY CORRECT AND SHOULD BE 
AFFIRMED. 

As has been previously demonstrated, the District Court’s 
findings of fact concerning the fraud practiced and duress 
used by appellant to obtain the property settlement of 
March 10,1953, are strongly supported by the evidence and 
the judgment and order correctly disposed of this case. 
Appellee agrees with appellant that this Court should 
scrutinize the record in this case closely and carefully. For 
this reason appellee has set forth extensively in his Counter¬ 
statement of the Case what is believed to be a fair and com¬ 
plete summary of the evidence presented to the District 
Court over a nine day period. 

In her request to this Court to examine the record closely, 
appellant has misstated two pertinent facts—first, that there 
were only two letters from appellant to appellee’s mother 
between January 1 and March 10, 1952, (Brief p. 6) when 
in fact there were at least four such letters: January 5, 
February 12, February 19, February 27 (JA 159-70), and 
second, that the parties were “represented by counsel at 
every stage.” (Brief p. 9) As the record shows: (1) Ap¬ 
pellant had consulted detectives (JA 270-272) and her at¬ 
torney before appellee went to Atlanta on a business trip, 
January 1,1952. While appellee was out of town, appellant 
reduced all of their joint property to her sole possession 
with the consent and assistance of counsel (JA 41-45, 207, 
262-4, 268-70). (2) Appellee did not return to Wash¬ 
ington until February 5, 1952, and employed counsel 
several days later (JA 50-51). (3) Appellant and appellee 
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had several private meetings before March 10, 1953, with 
the approval of their counsel. At these meetings the parties 
made their agreement to reconcile in return for appellee’s 
transferring 265 shares of bank stock to appellant im¬ 
mediately, and signed the agreement on March 10, 1952. 
(JA 22S-33, 53-60, 134, 137-140, 198.) (4) Appellee did 

not inform his counsel of the transfer of the bank stock 
until after the agreement was signed (JA 291, 297). (5) 
Before the agreement was signed, the parties were left alone 
by their counsel, and at this time appellant renewed her 
earlier promise of reconciliation. (JA 122, 126-8, 137-8, 
155,185, 236, 292, 294.) 

Appellee agrees with appellant that “such an agreement 
may not be set aside because the Court examining it would 
have written a different agreement.” (Brief p. 9.) The 
District Court also agrees with the appellant on this point: 

“I am satisfied that this is an unfair agreement. I 
think, as a matter of fact, it comes close to being an 
unconscionable agreement. The law, I think, is that 
that fact is not alone sufficient to justify a Court in 
setting aside an agreement which has been reached 
between two people who have dealt at arms length with 
each other, and intelligently and with what Mr. Mc¬ 
Cann characterizes as freedom of will. 
###**#• 

Whether the record coldly read bears me out in this 
is for perhaps another Court to say; but I am convinced 
that this was not only an unfair agreement, about 
which 1 could do nothing at all, but 1 am convinced 
that it was an agreement which was not reached with 
freedom of will on his part. * * *” (JA 298, 300). 

It is clear, therefore, that Judge Schweinhaut was well 
aware of this fundamental rule of law when, after hearing 
the evidence for nine days, he decided that the agreement 
of March 10, 1952, had been procured by the appellant 
through the use of fraud and the exercise of duress against 
appellee. 
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Appellant asserts that this Court must scrutinize the 
record “with utmost care to assure that there is ‘clear and 
convincing evidence’ of the charges, for if there is not, then 
the findings of the trial court are ‘clearly erroneous.’ ” 
(Brief p. 9) Appellee throughout this brief has endeavored 
to put before this Court every possible bit of evidence rele¬ 
vant to the issues decided below. Appellee encourages this 
Court to carefully scrutinize the entire record in this case. 
It is only an examination of the record rather than any 
party’s statement of the facts that will enable this Court to 
appreciate Judge Schweinhaut’s statement at the close of 
the trial: 

“This case, perhaps of any I have ever had, illus¬ 
trates more typically the importance of seeing wit¬ 
nesses, observing them, listening to them, in the light 
of all the circumstances, either conceded or clearly 
established.” (JA 298). 

Appellant’s position, quoted above, with regard to the 
duty of this Court in this matter is contrary to the law as 
announced by this Court. In the case cited by appellant 
(Brief p. 8) Wynne v. Boone, 88 U. S. App. D. C. 363, 191 
F. 2d 200 (1951), this Court announced its position on this 
issue. That also was a fraud case tried without a jury, 
in which “Oral testimony was the crux of the case.” This 
Court discussed the duty to affirm unless the findings of the 
District Court were clearly erroneous, and held: 

“That duty cannot be supplanted by the application 
of a rule requiring fraud to be shown by clear and con¬ 
vincing evidence, sound though such a rule is as a 
guide to the trial court or jury in deciding particular 
issues. We repeat that it is not our function to weigh 
the evidence. It is not necessary that we ourselves find 
the evidence on the issue of fraud to be clear and con¬ 
vincing. Our function is to decide whether the trial 
judge was clearly in error in being convinced by the 
evidence presented.” (pp. 365-66). 
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It is appellee’s position that the findings of fact of the 
District Court are clearly correct by any test of the evidence 
and that they should be affirmed. 1 

ra(b). THERE IS NO MERIT TO APPELLANTS CONTENTION THAT FRAUD AND 
DURESS ARE MUTUALLY EXCLUSIVE IN THIS CASE. 

Appellant contends that “fraud and duress, as those 
terms are given meaning by the lower court’s findings, are 
mutually exclusive concepts.” (Brief p. 23) The District 
Court found that: appellant led appellee to believe that 
she would reconcile with him if he transferred certain assets 
to her at once and executed the agreement of March 10, 
1952; appellant had no intention of doing so at the time 
of making such representations; appellant engaged in a 
systematic course of harassment of her husband which 
deprived him of his property, threatened his job, unjusti¬ 
fiably accused him of cruelty and non-support and violated 
her representation to him about affording an opportunity 
to adjust matters before filing suit. The facts above stated 
caused appellee to enter into the agreement of March 10, 
1952, and because of them appellee did not have complete 
freedom of will at the time of his entering into the agree¬ 
ment. Findings of Fact Nos. 7 (c), S, and 10. (JA 33-34.) 

The gist of appellant’s argument seems to be that since 
appellee entered into the agreement in the belief that ap¬ 
pellant was sincere in her promise to him he could not also 
have entered into the agreement because of the duress ap¬ 
pellant was exercising against him. This argument over¬ 
looks the cornerstone fact that it is freedom of will that 
underlies the meeting of the minds that is indispensable to 
the formation of a valid contract. Fraud, duress, undue 
influence and coercion are but labels the law has affixed to 
describe particular types of actions all of which must have 
the same result—the loss of freedom of will. Galusha v. 

i See also, Morfcsinjt v. Morfessis, 87 U. S. App. D. C. 292, 184 F. 2d 468 
(1950); Farish v. Farish, 87 IT. 8. App. D. C. 329, 185 F. 2d 425 (1950) ; 
Santucci v. Pignatcllo, 88 U. S. App. D. C. 190. 188 F. 2d 643 (1951). 
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Sherman, supra. The loss of freedom of will may occur 
through the action of any one of these types of con¬ 
duct or through the operation of several or all of them at 
once. This Court may take judicial notice that in a single 
type of case, will contests, it is not at all unusual for the 
jury to find, and this Court to affirm their findings, that 
a will is invalid because it was procured through the exer¬ 
cise of all of these types of action in concert. 

Appellant overlooks the fact that it was not “in the exer¬ 
cise of free will” (Brief p. 23) that appellee gave away 
his property in reliance on appellant’s false promise; to 
the contrary, appellee took this action because his belief in 
appellant’s promise had destroyed his free will. At the 
same time, appellee entered into this agreement because 
he “couldn’t take any more” (JA 113) of the duress that 
appellant was exercising against him. To say that he could 
not have signed the agreement because he was induced by 
her false promise and by her steady duress is as unreal as 
saying that a person who is alternately kicked and kissed 
in order to induce him to do a certain act cannot take the 
demanded action as the result of both these factors. 

Perhaps appellant, in March 1952, feared that duress 
would not be sufficient to prevent appellee from asserting 
his rights and therefore resorted to the false promise in 
order to insure that appellee would not fight her seizure of 
the property. If this is so, then appellant’s real argument 
is that appellant should be rewarded for her cleverness in 
using more than one weapon to accomplish her purpose. 
This, of course, is not the law. 

IV. APPELLEE NEVER RATIFIED THE FRAUD AND DURESS THROUGH W HIC H 

THE AGREEMENT WAS OBTAINED. 

If, as appellant contends, appellee in some fashion rati¬ 
fied the agreement, it is incumbent upon appellant to 
demonstrate that after the fraud was discovered and the 
duress removed appellee took some action which indicates 
that he was nevertheless content with the agreement. 
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To meet this burden of proof appellant relies on her 
letters to appellee’s mother which appellee is said to have 
read in April 1952. (Brief, p. 41). These letters were dis¬ 
cussed extensively at the trial (JA 161-170, 279-SO, 283) 
but a careful search fails to reveal wherein appellant 
“clearly stated she would not forgive him and would seek 
a divorce.” On the contrary, appellant stated: 

“Forgive me for bringing you this trouble, and pray, 
for I love Gene still.” (Letter of January 5, 1952; JA 
169-70). 

“I filed a maintenance suit against him several days 
ago. Pie knows about this as the papers have been 
served on him personally. Now, don’t confuse this 
with a divorce suit for it is not * * *” (Letter of Feb¬ 
ruary 27, 1952; JA 165-66). 

The first admission of her plans came in a letter of July 
22 ,1952, from appellant to appellee’s mother. At this time 
appellant had again employed detectives to follow appellee. 
(JA 270-72). She had dinner with him and was “cozy” 
with him in his car to get his key ring to have duplicates 
made of his keys for the purpose of searching his apart¬ 
ment. (JA 284-5). Appellant stated in this letter: 

“If and when he gives me grounds to sue him for 
divorce on grounds of adultery, I will intend to get my 
freedom from him, for I believe it is the best.” (JA 
163). 

Appellant also relies on testimony from appellee’s sister, 
Rosa Gibbs, to the effect that appellee was present when 
appellant stated that she was going to get a divorce in six 
or nine months. But in her testimony appellant does not 
remember this. (JA 250). Appellant, however, attempts to 
stretch this colloquy into an absolute notice to appellee 
which he must believe regardless of other circumstances 
and upon which he must act or be held as a matter of law 
to have ratified the agreement. This argument overlooks 
the fact that appellee was aware that his wife might well 
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have been making such a statement for the benefit of her 
audience, and was well aware of his wife’s temperament, 
as Rosa Gibbs testified: 

“Well, one hour, one thirty minutes, she would say 
he was the nicest person, the best person, the most 
likeable, had many friends and everything nice about 
him. And in the next thirty minutes she would say 
everything in the world the other way about him.” 
(JA 289). 

This argument further disregards the fact that appellee 
at this time and until shortly before appellant sued him 
for divorce believed that regardless of casual statements 
appellant might make to others, she would honor her prom¬ 
ise and that they would be reconciled. From March 10 to 
August 3 appellee sought reconciliation with appellant 40 
or 50 times (JA 68, 266). The explicit and uncontradicted 
testimony establishes that it was not until August 3, 1952, 
that appellee finally realized that appellant had no intention 
of reconciling with him (JA 143) and that, as she had earlier 
stated, he was a “sucker.” (JA 146). 

Appellant points out that appellee completely performed 
his part of the agreement, and attempts to convert this 
good faith into intentional ratification of fraud and duress. 
If appellee had not honored his obligations under the agree¬ 
ment, he would have lost his chance at reconciliation and 
been faced with yet another of his wife’s lawsuits. Appel¬ 
lee’s faithful performance of his part of the agreement 
is in itself strong evidence of his reliance on appellant’s 
promise. It is noteworthy that as late as the middle of 
July 1952, appellant had dinner with appellee in order that 
a detective could identify him, and teased him with. “What 
would you say if I asked you to come home with me to¬ 
night?” (JA 241). 

In order to procure appellee’s assent to the agreement, 
appellant had earlier made his mother ill with her letters 
(JA 161), threatened to ruin appellee socially and profes¬ 
sionally unless he gave her all of the property (JA 58, 
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139,158,167), suggested to his office superiors that his work 
was not satisfactory because of a health condition and that 
he might have a nervous breakdown (JA 88,103). Appellee, 
as a director of a newly established bank, was also aware 
that appellant’s ownership or control of approximately 700 
shares of bank stock could be used to remove him from the 
Board of Directors (JA 93, 243). Appellee well knew the 
extremes to which appellant would go if she decided to. 
Appellee knew from Mr. Dorsey that appellant had stated 
that she “was God’s instrument to get revenge” on him 
(JA 113). After this suit had been filed appellant candidly 
stated that if he did not withdraw from the Board of Di¬ 
rectors, “I will hound and harass and embarrass you.” 
(JA 94). 

The only duress that had been removed by the agreement 
was the return to him of about $6,000 worth of property. 
All the other factors remained subject to the whims of 
appellant. 

From all the facts, circumstances, and conditions existing 
from the date of the agreement, March 10, 1952, until the 
divorce suit was filed in August 1952, and appellee came to 
realize that appellant did not intend reconciliation but his 
ruination, it could hardly be said that appellee had dis¬ 
covered the fraud or that the duress had been removed or, 
much less, that he had ratified the agreement of March 10, 
1952. 

V. THE DISTRICT COURT PROPERLY EXERCISED ITS DIS¬ 
CRETION IN AWARDING APPELLANT 65% OF THE JOINT 
PROPERTY IN LIEU OF PERMANENT ALIMONY. 

At the conclusion of the case in the District Court the 
following facts were established: 

(1) This was the second marriage for both parties and 
both parties had children from their previous marriages. 

(2) No children were born from this marriage. 

(3) Both parties had worked steadily since their mar¬ 
riage. (JA 97.) 
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(4) Both parties were quite able to work. (JA 302) 

(5) Appellant’s personal income for 1952 was more than 
$6,000. (JA 95-98, 261) Of this sum approximately $4,300 
was salary and the remainder was mostly income from in¬ 
vestments which, under the Order of the District Court, 
appellant largely retains although such property was 
bought from joint funds. 

(6) Appellee is paid $8,560 per year from the federal 
government, and is supporting, through college, one of his 
t-wo children by a previous marriage. (JA 235.) 

(7) Since being taken from the government payroll be¬ 
cause of reduction in force, appellant has made a few spo¬ 
radic efforts to obtain re-employment in the government 
(JA 286-87) but has not attempted to find employment in 
private industry. (JA 278, 301) She has decided to go 
to college instead of seeking a job. (JA 221-22.) 

(8) Appellant intends to take a government job if offered. 
(JA 222.) 

(9) Appellant was found by the Court to have obtained 
for herself approximately 88% of the jointly owned assets 
through the exercise of fraud and duress. 

Appellant has received her divorce, which vras one of 
the objects of her long range and thorough scheme. What 
does she want now? If she received 100% of the joint prop¬ 
erty, as she once demanded (JA 58), would she be content? 
Would she be content with the 88% she received under the 
agreement of March 10, 1953? It is suggested that what 
appellant really wants is to saddle appellee with herself 
for the rest of his life—and the appropriate means to ac¬ 
complish this final part of her scheme would be a provision 
for permanent alimony. Permanent alimony would give 
appellant her cherished right to hound appellee with de¬ 
mands for increases and other complaints which she might 
conceive. 
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The question of permanent alimony was argued exten¬ 
sively in the trial court. Judge Schweinhaut wisely de¬ 
termined, “In the interest of equity and to avoid further 
litigation,” that appellant should be awarded 65% of the 
joint assets in lieu of alimony. (JA 34.) The conduct of 
appellant throughout this case makes it more than clear 
that permanent alimony would encourage further litigation 
and harassment of appellee. 

Appellant contends that, “The only question open to the 
Court in the case of a blameless wife should be one of 
amount.” (Brief p. 44.) For this proposition Pederson 
v. Pederson , 71 App. D. C. 26, 107 F. 2d 227 (1939) is cited 
as authoritative. That case concerned an abuse of dis¬ 
cretion in denying any alimony pendente life to a wife who 
had no means of support. Such alimony was denied on 
the theory that the wife was sharing her husband’s roof 
and therefore w r as not entitled to independent suppot. This 
conclusion was held to be error and the judgment reversed. 
This case is inapposite to the present situation since ali¬ 
mony pendente lite and permanent alimony are intended to 
serve quite different offices. Alimony pendente lite allows a 
wdfe support pending the trial of the case on the merits; 
permanent alimony is intended to provide that amount of 
support w’hich she needs for replacement of the support 
to which she is naturally entitled and to which, after trial, 
the court finds she is entitled. Pederson v. Pederson, supra, 
does not bear upon a permanent alimony situation. As 
this Court has held, alimony is a means of carrying out 
the husband’s obligation to provide support, and the right 
to support is not the right of endowment. Keleher v. 
Keleher, 89 U. S. App. D. C. 266,192 F. 2d 601 (1951). Ap¬ 
pellant’s theory of automatic alimony for the “blameless” 
wife is not the law. Such a theory wmuld deprive the Court 
of the discretion vested in it by statute. See: Topham v. 
Topham, 50 App. D. C. 220 (1921), where this Court re¬ 
versed an adultery case on the sufficiency of the evidence 
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but excused the husband from further alimony payments 
because of the conduct of the wife. 

Appellant further contends, apparently, that she is a 
‘‘blameless wife.” If the deliberate and well-laid scheme 
of fraud and duress which she practiced upon her husband 
to deprive him of as much of their property as she could 
force from him, as well as otherwise seeking his ruination, 
places her within this category, then the term is mean¬ 
ingless. 

Appellant does not contend that the income from the 
property given her by the Order of the District Court is 
not sufficient for her needs. How could it be if she can 
afford the life of a non-working student (JA 221-22) while 
maintaining this expensive litigation. 

Appellant’s real needs, however, do not seem to have any 
necessary connection with the term “support.” In fact, 
appellant’s real purpose is clearly stated and is to prevent 
appellee from having any money of his own, now or in the 
future—as she wrote to appellant’s mother: 

“I will spend every penny on legal fees before I will 
divide it with him for that woman to help enjoy what 
I have saved.” (JA 283). 

The whole thrust of appellant’s argument is that appellee 
should not be allowed to be totally free from her because she 
may need more money in the future. This may be, but ap¬ 
pellant ’s ability to earn a living, her present income, appel¬ 
lee’s income and family responsibilities, and her past con¬ 
duct, clearly establish that the 65% of the joint property 
given appellant is ample for her needs and that such lump 
sum in lieu of permanent alimony is the most equitable 
arrangement under the circumstances. 

Appellee has no significant source of income aside from 
his government salary. After the turmoil of this case has 
passed appellee must go on living, and living in a style 
reasonably adapted to the needs of his career. In addition, 
appellee has a natural obligation to assist in giving his son 
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a college education. Any further reduction of his income 
must jeopardize one or the other of these needs. It was 
never intended that a former husband should be forced into 
such a situation simply because his former wife wants all 
she can get. Russell v. Russell, 79 U. S. App. D. C. 44, 142 
F. 2d 753 (1944). 


CONCLUSION 

If this Court, after reading the record, is of the opinion 
that there was evidence of duress or fraud sustaining the 
trial court’s finding that there was “clear and convincing 
proof” of both duress and fraud by appellant depriving 
appellee of “the freedom of will which the law contem¬ 
plates and which the law requires,” and that by reason of 
appellant’s duress or fraud, or both of them, appellee was 
forced or induced, or both of them, to execute the agreement 
of March 10, 1952, then the judgment of the District Court 
should be affirmed. 

If, on the other hand, this Court should find that the 
procedures followed by appellant in this case, wherein “the 
participation of lawyers was involved” (JA 74-5, 298) were 
equitable and fair, and that it is in the public interest to 
approve the means employed by appellant to secure what 
the trial court characterized as an “unfair agreement” and 
“close to being an unconscionable agreement,” then the 
judgment of the District Court should be reversed. 

Appellee prays that the judgment be affirmed. 

Irving G. McCann, 

1025 Connecticut Ave., N.W. 
Washington 9, D. C. 

Attorney for Appellee. 


54 


^ 'j 


t . 


30 


A 







